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OF THE 



TERRITORY OF UTAH, 



PASfiOBSD AT TBB 



iraiETEENTH ANNUAL SESSION OP THE LEGKLATDKE^ 1870. 



AN ACT 

-Par the Melitf qf tJie Ptil^lio Printer for the Mghteenth 

. Annual Session. 

[ApproTed January 26, 1870.] 

Be it enacted hy the Chvernor and Legislative Assembly 
of the Territory qf Utah: That the sum of four thonsana, 
eight hundred ond forty-three dollars and fifty cents is hereby ueHef of the 
appropriated out of any money in the Treasuiry, not otherwise PubMo Printer 
appropriated, for the relief of the Public rririter for the 
Eaghteenth Aimual Session, he undertaking to reimburse the 
Territory in whole or in part as the General Gtovemment shall 
pay the Printer's bills for that Session. 



AN ACT 
Incorporating JSyrvm dty^ in Cache County. 

[Approved February 10, 1870.] 

Sec. 1. Be it enacted hy the Chvemor and Legislative 
Assembly qf the Territory of Utah: That aU that district B<wa««rtefc 
^i count]^ embraced within the followinff boundaries, to wit: 
Commencing at the southeast comer of block fourteen, in 
flymm City plot, thence east one and one half miles, thence 
sotith one ana one half miles, thence west three miles, thence 
^orth three miles, thence east three miles, thence south one 
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S6ftl* 



Powers. 



1City Council. 



Nftme and and One half miles to the parallel line of the place of begin- 
ning shall be known and designated under the name of 
Hyrum City, and the inhabitants thereof are hereby consti- 
tuted a body corporate and politic by the name aforesaid, and 
shall have succession, and may have and use a common sea? 
. which tljeymaVjCMngeqnd^teyj^^ea^^re.. ; . : ^ -. . X 
; ' , Seo.^ 1/ TtfjMabitim|8;(^^s^d|cJjr>W^ n^i aiid 
' ^ style? afoWsaid, shiadl have i)0wer to sue and be sued /to plead 
and be impleaded, defend and be defended in all courts of 
law and equity and in «11 actions whatsoever; to purchase^ 
receive and/ hold property, real and personal, in said city; to 
purc^se, receive^iia hold rgaLgpwpS^ th^ city for 

puiyiiiff grQT^nds oj 6t)ier pi^bjia ^.TOr^ or the 

inhabitants of said city; to sell, lease, convey or dispose of 
property, real and personal, for the benefit of said city; to 
improve and protect isuch property, and to do all other things 
in relation thereto as natural persons. 

, Sec, 3. , Th^re shall, be a . City. CounpiL to consist of a 
May^o* alia "sttx ' Councilors, who shallhavetne qualifications 
of electors of said city, and shall be chosen by the quaJifled 
voters thereof, and shall hold their offices for two years and 
until their successors shall be elected and qualified. The City 
Council shall judge of the qualifications, elections and returns 
of their own members, and a)toa3ority of them shall form a 
quorum to do, business; but a .smaller number may adjourn, 
from day to d^r and compel' tHq attendance of absent mem- 
bers under such penalties as may be prescribed by ordinance; 
there shall also be qlected inlikQjOTwnOTitwo Justices of the 
Peace, who shallrhaye,tlie qualiflcations/of v^ers^ be commis- 
sioned by the .(xc^v^mbr, ■ ^d, have M\i^Miati6ix in all cases 
arising uMer the 'pi-diH^nces', of. the cl(;y^^ /'.y ^ j ., ; ; ; 

! Sec. ;4^.. ' The May^ 
the dtiti0S' of the^r dflE(c^, shait ta^<s • aiid ; subscribe ' ka oath or 
affirmation that .theV rWill, feufcpdrt^ the ^C'94^^ttitiori of the 
United. States an^ tlie lais^s pf '*--'*^ -^^ • '■- * i -i-^^ — 
Will well and truly perform, all* 
best of their skill and abi'Hties. 

Sec. 6. A Mayor and six Councilors shall be elected 
biennially, and the first election under this Act shall be at 
such times in «aid city as the Probate Judee of Cache County 
shall direct: provided, said election shall oe on or before the 
first Monday in August next. Said election shall be held and 
conducted as now is provided^by Ikk for the holding of elec- 
tions for County and Territpria^ officers; e^nd at the said first 
election all electors witMii said city hmits shall be entitled to 
vote. " "■^'- ■•■ ••■•' ■'.'»-'''"• •'■'■• ''I'' ' 

Sec, 6.. The clerks of elqc(t3[oji\sl3LaJl,le^T^ with pach per- 
son eleeted.^r at. hji3 usual^pl^e of residenpe, wit^^ five days 
after^ the efeotipi^,.,* .Wj^ lu^;electipn; alid.^ach 

Notifications, perso^ ^ i^ptifle^, sha^l',^^^^ after.ihe ;€|lection, 

take' t!he' path, ^if a^rio^tiott heipinbefore mwentiwed, JJ- certfi- 
cate of wiiioh .oat,k sliall |)e dejiorit^jdiw^^^ 
whose appointment ls!liereiriaf tei: proviaed for, and Be. by liim 



Oath. 




Election. ' 



How con- 
ducted. 



NINETEEircH SESSION. 

preserved; and all subsequent eleeti9n8''Bh^l'^e held j ,oon- 
ancted and returns thereof mMe, aSiDj^ylip j^royided lor by;.! 
ordinanceof the CitFCdtneil. ■ ■','■;'/'" . ', ■.',-■■,,;' 
Sec. 7. Th^-City Coiindi^ stiaU ■Kav^''lK>wer,to leyy and, . 
collect taxes for fcitjr, purposes upofl^jl _ta^M>le property, i*al.j^^ 
and personal, wittm the hipifs of tits' cifjjj-, 4<>t exce^diiig onp ,. ... 
haii of one per cent, per annuni, vj^a the asaes^d yajluo 
thereof; and may ^lifprce the paymetit (>f .tie same) tpbe.proT 



vided for by orainaiice not repu«i4it»fe, ip^ the CQnst[tuti(?il:6f 
the United Statest)! th6 laws.Oi tJu'S Terntbry. .' ' ',■.]_' 

Seo. 8. TheOlty CbnneUs]jiaTl,'hav;e jyjiWr ,tb;^P9int aj^ 
Kecorder, Treagtirer, Assesspi aJid C?(;)Uec(ibr,.,^larahal .J^d 
Supervisor of Streets.' , Th^y /'shall 'sJ80.,^aYe|'tiiej powei to" 
appoint all such other officiers, by.Qt^iD.^'Pca^ a8,Biay.]pe,n^eh 
sa^, define tn6 dUties of all cifir officers and j;eipbye.theiQ., 
from office at' pyasiire. ;■';'' .■ r , . ' -■'. '■ .,.■, .i ,; : 'yi ' ■ '' 

Seo. 9. The City Council ShaU 'have' power to reqiiirejO?, , 
all oificers .appointed in, pursiianc^^of t^s Aqt, bjOpds infh Bona. 
secnrity for the faitHfiil performaifcei of their rMpeptiyp '^n^a, 
and afeo'to require of'ali'offlc^S appoiijted: as afbrss^Jdi'to, 
take an oath for the faIthftlZ,pe^or^iance,9fth,e4i^tiea of 'their 
respective offiCea ' ', " .',.,.■ i ,.'■■■.. ■ 

Seo. 10. The Gity Council shall have jkjwfrLani authority 
to iQake,'6rd^ii', establish anr - -■ OrtiBwioM. 

not repugnairt'to th6 Cohstitut t 

laws of this'Territbry , as (hey m ; . 

benefit,' good order, tegtilabon |. 

fiaid city; for the protection' of p 
by fire or otherwise, and/jfor t 

inhabitants, thereof; and shaU , 

water courses leading fp the cii ,._ ' 

shall not be exercised, to tht ! ■ 

acquired by actual settlers the 

the water courses and mill pr ] 

no case shall they interfere y 

heretofore acquired in rel^io vamnor 

power' to flu iaU vapsinfijea that may happen '."l^y death, ., ** 
reagnation', removal or otherwise, of any bf the officers herein 
made elective; to fix and establish the fees of the officers of 
said Corporation. The City Council shall have power to 
divide the city into wards and specify the boundaries thereof. 

Sec. H. All ordinances passedoy the City Council shall, 
within ten days after they shall have been passed, be pub- 
lished in some newspaper IpJitited in said city, or certified 
copies thereof be posted up in^ three of th:B most public places PabHMHtoo. 
in the city. They shaJl not be in force until tiius pubfiehed 
orpostedup. . . , ■ - 

Sbo. 12. All ordi;ian9ep of the city p»^ be proven -by 
the sea.1 of .the Corporaitipn affixe^d thereto; aop,,Tvhsil priut^ tioot 



without further proof. 
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Sec. 13. The Justices of the Peac5e of said city shall have 
all the powers of other Justices of the Peace, both in civil and 
criminal cases, arising nndier the laws of the Territory. They 
shall perfomoL the same duties, be ^vemed by the same laws 
and give the same bonds and securities as other Justices of the 
Peace. They shall have exclusive ori^nal jurisdiction in all 
cases arising under the ordinances of the Corporation, and 
shall issue such process as may be necessary to carry such 
ordinances into execution. Apx)eals ma^ be had from any 
decision orjud^entof said Justices arising under the ordi- 
nances of said citv, or the laws of the Territory, to the Probate 
Court of said Cache C[onJity: in the same manner as appeals 
are or may be taken from otner Justices of the Peace. 

Sec. 14. The Mayor shall be the Chief Executive Officer 
of said Corporation; he shall preside in the City Council, and 
shall have power to veto any ordinance when not passed by 
two-thirds majority, and it shall be his duty to sign all city 
ordinances. 

Sec. 15. The City Council shall have power to restrain, 
regttlate or prohibit the running at large of cattle, horses,, 
mules, sheep, swine, goats, and all kinds of poultry; and to 
ta± and regulate the keeping of dogs, and to authorize the 
destruction of the same, when at laige contrary to city ordinance. 

Seo. 16. To license, rejgulate, prohibit or restrain the 
mtoufacturing, selling or giving away of spirituous, vinous or 
fermetited liquors; to tax and, regulate tavern keepers^ dram or 
tippliiig-shop keepers, victualing or coflTee houses, restaurants, 
ssuobns, or other houses or places for the selling or giving 
aw^y 01 ardent, vinous or fermented liquors. 

Sec. 17. The City Council shall nave exclusive j^wer^ 
by ordinance, to regulate the police of the city; to license, tax 
and regulate auctioneers, merchants and retailers: to license, 
tax and regulate theatrical and other exhibitions, shows and 
amusements; to prohibit aind suppress gaming, bawdy and 
other disorderly houses. 

Sec), 18. This Act shall be in force on and aft^r the first 
day of April, one thousand eight htm-dred and seventy, and 
may be amended at the pleasure of the Legislative: Assembly. 
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AN ACT 



Ineorpqratinff Spring City^ in Sanpete Cmniy. 

[Approved February 11, 1870.] 

Sic. 1. Be it enacted hy the (jfonernor and Legislative 

AssfsmMy of the TerrUory of Utah: That, all that portion of 

Sanpete County embraced in the follo^ng boundaries, to wit: 

Beginning at Cfedar Creek Bridge, on the (x)unty.R6ad, between 

.Mount Pfeasant City and Springtowni thence along tne south 
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line of Mount Pleasant City bonndaiy, to tlxe southeast comer 
of said CSty Corporation, thence in a southwesterly direction to 
the southeast comer of Springtown Precinct, thence westerly 
to the south line of Springtown Meadow Survey, thetice along 
said line to Sanpitch Kirer, thence up the center of said liyer 
three-fourths of a mile, thence east to the du^ay, on the 
County Road, between Ephraim City and Moroni City, thence 
northerly to the southeast comer of Moroni City Corporation, 
thence northeasterly to the south line of Mount rleasant City 
boundary, one and a fourth miles west of Cedar Creek Bridge, 
thence east along said line to the place of beginning, be known NMMani 
and designated under the name and style of Spring &iiyi and the '^^ 
inhabitants thereof are hereby constituted a BoAj Corpors^ 
and Politic, by the name and strle aforesaid and may have and 
nse a common seal, which they may change and alter at 
pleasure. 

Sec 2. The inhabitants of said city by the name and 
style aforesaid, shaU have power to sue and be sued, to plead 
and be impleaded, defend and be defended in all courts of 
law and equity, and in all actions whatsoerer; to purcha^se, p^^roa, 
receive and hold propertr, real and personal in said city; to 
purchase, receive and hold real property beyond the city for 
burying grounds or other public purposes for the use oi the 
inhabitents of said city; to sell, lease, convey or dispose of 
property, real and personal for the benefit of said city; to 
improve and protect such property, and to do all other things 
in relation thereto as natural i)ersons. 

Seo. 3. There shall be a City Council, to consist of a 
Mayor and six Councilors, who shaol have the qualifications of 
Electors of said city, and shall be chosen by the qualified atfCMmoOr 
voters thereof, and shall hold their offices for two years and 
until their successors shall be elected and qualified. The City 
Council shall judge of the qualifications, elections and returns 
of their own members, and a majority of them shall form a 
anorum to do business; but a smaller number may adjourn 
from day to day, and compel the attendance of absent 
members under such penalties as may be prescribed by ordin- 
ance; there shall also m like manner be elected, two Justices 
of the Peace, who shall have the qualifications of voters, be ^^j^^^^ 
commissioned by the Qovemor, and have jurisdiction in all 
cases arising under the ordinances of the city. 

Sec. 4. The Mayor and Councilors before entering upon 
the duties of their offices, shaU take and subscribe an oath or q^^^ 
affimiation that they will support the Ccmstitution of the 
United States, and the Laws of this Territory, and that they 
will well and truly perform all the duties of theii: offices to the 
best of their skill and abilities. 

Seo. 6. A Mayor, six Councilors and two Justices of the ^^^^^ 
Peace, shall be elected biennially, and the first election under 
this Act shall be at such time and place in said city, as the 
Probate Judge of Sanpete County shall direct: provided^ said 
election shau be on oroefore the first Monday in August, next. 
Said election shall be held and conducted as is now provided dwybeS?'^* 
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by law for the holding Qf^lectipn 8 fpr, County and Territori^ 

'officers; ^and at the' ,3md first ele<!itipn,,'all electors residing 

Vlthin mi^iciiyWidts shall be entttl^d to vote. ' . I 

Ssw.', 6;' The Clerks of elecfjofi.shaU leave with each ' 

ace "of residence, within five 

rfice of his election,pBd each 

n'days after the election, take 

^iK'^'^f'oaa. ! ^ JBentio'ned,.a certificate of 

with the Recprder, whose 
vided for, and be by him 
lections; shall be held,, con- 
e as may be prbvided for by 

hall have. apthoHty to levy 

tKm. 'aiid cOHei^ taxes iot'^tj purposes upon all taxable property, 

re^ and 'personal, witlun the limits of the dty, not exceeding 
one half of ope per cent, per annum upon the assessed value 
|th6reof^ and mhy enforce'the payment of the same in any 
.maiiiier, to be provided for by oidinance, not repuenant to the 
Constitution of tie' United States, or the Laws of this Territory. 

™,™ii«»-.' ' Sec.' 6. The City Council shall have power to appoint a 

w^omoew. jj^goy^gj.^ Ti*^aSuier, . As^ssoT .aild Collector, Marshal and 
StiperviBor if Streets, and all other oiBcers, by ordinance, as 
may be ijecessaryj deiine the duties of all City Officers, and 
remove thein &om office aVpleasure. ■ 

Sec, 9. The City, Council shall have ;power to tequire of 
all officers appointed 'in pursuance , of this Act, bohda with 

*■*• security, for the faithful ^rformanceoftheirrespectivednfies; 

and also to require of au officers appointed as aforesaid, to 
take an oath for the faithful performance of the duties of their 
respective offices. 
' Sec. 10. The City Council shall have power and author- 

GMbMiMce. hy, tb make, Ordain, establish and execute aH suqhordinajices, 
not repugnant to the'Coustitutidn of the United States or the 
Iiaw3:Of'thi8 Territory, as they may. deem necessary for the 
peace, good ordej'i^betiefit, regiijatipn, convenience and cleanli- 
ness of said city, for the protection of property therein from 
destmetidn by fire or otherwise, and for the nealth and happi- 
ness of the inhabitants thereof; and shall have control of the 
water and. *-ater courses .leading to the city: provided, that 
such control shall n(>t be exercised to the injury of any rights 
already, acquired" by actual se^ttlers thereon, or any rights 
graniea in tma Charter; and shall have control of the water 

Taeudcfc courses and mill privil^es within said city , but in no case shall 
they interfere, with the Jiatyral fright's of others, acquired in 
relatioti to water 'priviieges witlun said city. They shall have 
power to fill all Va^taiicies that may happen by death, reagna- 
tion, removal or otherwise in any of the offices herein made 
elective; to fi:k and establish the fees of the officers of said 
Corporation, to impose such fines hot exceeding one hundred 
dollars, and imprisonment, not exceeding hx months for each 
offence, for the breach or violation of any city ordinance; to 

pnbBcstiQii. ^vide the" city into wards, and specify the boundaries thereof. 
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Sec. ll. All pr^in^^nces passed J|?j the 0ty 
within tm days.af^er .tlx^ir pa3sa^.j|f^ jMjblj^hed in some news- 
paper printed in s^d city,^ or certified,, copies theryi^ posted 
up in three of the most pnblip plaoes.in the' city. They shall 
not be in* force nntil thris publisned or posted np. 

Sec. 12. All ordinances of the city may be proven by 
the Seal of the Corooration, and when printed or published in 
book or pamphlet form, purporting to be printed or published 
by the authority of the Corporatiw, the same shall be received 
in evidence in all courts and places without further proof. 

Sec. 13. The Justices of the Peace of said citjr shall have pS^ ""^^ 
all the powers of other Justices of ^ the Peace, both in civil and 
criminal cases arisirig under the Laws of the Territory. They 
shall perfpxm the same. . duties, be goven^d "by- the same laws, 

five the game bonds and securities, aa* other Justices of the juriBdiction 
eacje. , ,Th^y ehajU have exclusive origiHal jurisdiction in all 
cases arising. und^y the. ordinances 6i the Corporation, and. 
shall issT^e such proQjBSS as may be necessary to carry such ordi- Appeals, 
nances luljo execi^tiojn. Appeals may be had frimi an jr decision 
or Judgment of said Justices arising under the ordinances of 
said city, or the Laws of this Territory to the Probate' Court of 
Sanpete County, in the same manner as appeW s are or may 
be taken from other Justices of the ?eace. 

Sec. 14. The Mayor shall be the Chief Executive Officer po^erand 
of said Corporation. He shall preside in the City Council, dutyof Mayor, 
and shall have power to veto any ordinances, but when passed 
by two-thirds majority after considering his objections, it^ shall 
be his dutv to sign all such ordinances: provided^ that in the 
absence oi the Mayor at aiiy meeting of the Council, the 
Council shall have power to appoint - one of their number to 
preside. ' 

Sec. 15. The CSty Council shall have power to restrain, ^^^^^^ 
regulate or prohibit the running at large of cattle, horses, powew. 
mules, sheep, swine, goats, ;and. ^ kinds of po]aitry; and to 
tax and- regulate :the keeping of dogs^ ajid, to .lauthorize the 
destruction of the s^e ,when iatj large contrary to. city oydi- 
iiance.' :',,./" '/. ', \^ "..r, ., ■ , '. ■";,> . ■ . • ■• . • 

Sec* IQ*. To prohibit or restrain th^' inanufacturing, to Hcense, &c 
selling or givijig away, of spirituous vinous or fermented 
liquors,' to tax and regulate hotel keepers, victualing or coffee 
housed, restaurants, ^oons, or other houses or places of enter- 
tainment,. . , 

Sec,. 17., The City Council shall .have exclusive power by Bxciusive 
ordinance to regulate the police of the .city, tjo license, tax and J^^^^^ 
regulate auctioneers, merchants, retailers, , theatricals, and ^^ 
other exhibitions^ shows and, aJawlsej^^entg^;. to : prohibit and 
suppress ganiing; to prohibit, and suppress bawdy and other 

disorderly houses. c tari 

Sec. 18. To ma,ke regulations to prevent the introduction dJ^asS!* ^ 

of contagious diseases into the city, to make- quarantine laws 

sind enforce the saime within, the citv* ; . 

Sec. 19. To establish hospitals ^i^d jnake regulations for Quarantine. 

the govemnientof the same. To make regulations to secure 
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the general health of the inhabitants, to declare what shall be 
nnisanoes and pieyent and temove the same. 

Sec. 20. This Act shall be in foice on and after the first 
Monday in AprQ, eighteen hundred and serentj, and may be 
amended at tne pleasure of the Legislatire Assembly. 
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AN ACT 
Oon/erring upon Women fhe Mective Franchise. 

[Approved February 12, 1870.] 

Sec. 1. Be it enacted hy the Oo^emor and LegisloMve 
Assembly of the Territory of Utah: That every woman of 
the age of twenty-one years who has resided in this Territory 
six months ne±t preceding any general or special election, 
bom or natnralized in the United States, or who is the wife, 
widow or the daughter of a native-bom or naturalized citizen 
of the United States, shall be entitled to vote at any election 
in this Territory. 

Si:o. 2. All laws or parts of laws conflicting with this Act 
are hereby repealed. 
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AN ACT 
Incorporating Mendon dty^ in Cache County . 

[Approved February 12, 1870.] 

Sec. 1. Be it enacted hy the Oovernor and LegisloMve 
Assermhly of the Territory of Utah: That all that district of 
country in Cache County embraced within the following 
boundaries, to wit: Beginning at a point one and one haS 
miles east of the southeast comer of block five in Mendon town 
plot, thence south one and one half miles, thence west three 
miles, thence ndrth three miles, thence east three miles, thence 
south one and one half miles to the place of beginning, sh^ 
be known and designated under the name of Mendon City ^ and 
the inhabitants thereof are hereby constituted a body corporate 
and politic by the name aforesaid, and shall have succession, 
and may have and use a common seal which they may change 
and alter at pleasure. 

\ Sec. 2. The Inhabitants of said city, by the nanie and 
style aforesaid, shall have power to sue and be sued, to plead 
and be impleaded, defend and be defended in all courts of 
law and equity and in all actions whatsoever; to purchase, 
receive and hold property, real and personal, in said city; to 
purchase, receive and hold real property beyond the city for 
burying grounds or other public purposes for the use oi the 
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inhabitants of said dtj: to sell, lease, oonrej or dispose of 
property, real and personal, for the benefit of said cit^; to 
improre and protect such property, and to do all other tlungs 
in relation thereto as natural persons. ^ 

Sbo. 3. There shidl be a City Council, to consist of ^q^q^^„^i 
Major and six Councilors, who shall hare the qualifications 
o^ electors of said citj, and shall be chosen b j the qualified 
Toters thereof, and shall hold their offices for two years and 
until their successors shall be elected and qualined. The 
Citj Council shall judge of the qualifications, elections and 
returns of their own members, and a majority of them shall 
fonn a quorum to do business; but a less number ma j adjourn 
from day to day and compel the attendance of absent members 
under such penalties as may be prescribed by ordinance; there 
shall also be elected in like manner two Justices of the reace, 
who shall hare the qualifications of yoters, be Oommissioned 
bjthe Gk>Temor, and have jurisdiction in all cases arising 
under the ordinances of the city. 

Sso. 4. The Mayor and (Councilors, before entering upon 
the duties of their offices, shall take and subscribe an oath or ^^ 
affirmation that they will supjport the Constitution of the 
United States and the laws of this Territory, and that they will 
well and truly perform all the duties of their offices to the best 
of their skill and abilities. 

Seo. 6. A Mayor and six Councilors shall be elected 
biennially, and the first election under this Act shall be at BiMttoa. 
such time in said city as the Probate Judge of Cache County 
shall direct: ]?rovidedj said election shall be on or before the 
first Monday in August next. Said election shall be held and 
conducted as now is provided by law for the holding of elec- How ooa- 
tions for County ana Territorial officers; and at the said first ^'"***' 
election, all electors within said city limits shall be entitled to 
vote. 

Sec. 6. The Clerks of election shall leave with each 

Serson elected, or at his usual place of residence, within five 
ajs after the election, a written notice of his election, and 
each person so notified shall, within ten days after the elec- Noufioattoiia. 
tion, take the oath or affirmation hereinbefore mentioned, a 
certificate of which oath shall be deposited with the Recorder, 
whose appointment is hereinafter provided for, and be by him 

5 reserved^ and all subsequent elections shall be held, con* 
ucted and returns thereof made as may be provided for by 
ordinance of the City Council. 

Sec. 7. The City Council shall shall have power to levy 
and collect taxes for city purposes upon all taxable property, 
real and personal, within the limits of the city, not exceeding »paxee.* 
one half of one per cent, -pei annum upon the assessed value ' 
thereof, and may enforce the payment of the same, to be pro- 
vided for by ordinance not repu^ant to the Constitution of 
the United States or the laws ofthis Territory. 

Sec. 8. The City Council shaU have power to api)oint a 
Recorder, Treasurer, Assessor and Collector, Marshal and *^ ^'"^ 
Supervisor of Streets, and appoint all such other officers by 
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ordinance as may be necessary, define the duties of all city 
officers and remove them froln office at pleasure. ' - 

• Seo. 9. The Citv Oouncil shall have power to require of 
all officers appointed in Jyursuanee of this Act, bonds with 
security for the faithful j)erf6rmance of their respective duties; 
and also to require of all officers appointed as aforesaid, to 
take an, oath for the faithiul. performance of the duties of 
their respective offices. • ' ' 

Seo. 10; The Citv Coubcil shiaU have power apd authority 
to make, ordain, establish* and execute all such ordinances, 
not repugnant to the Conritittition of the Unitfed States or the 
laws of this Territory, ai^ they mriy deem necessary for the 
maee, benefit, good, orket, regulation, convenience and clean- 
Bness of said city; for the protection of property therein from 
destruction *by fire or otherwise, and for the health and happi- 
ness of the inhabitants thei*eof; and shall have control of tne 
water and water courses leading to the city: provided^ that 
such control shall not be exercised to the injury of any rights 
already acquired by actual settfers thereon; and shall have 
control of the water courses and mill privileges within said 
city; but in no* case shall they interfere with the natural rights 
of others heietofore acquired in relation to water. They shall 
have' j)Ower to fill all vacancies that may happen by death, 
resignation, removal or otherwise, of any of the officers herein 
made elective; to fix and establish the fees of the officers of 
said Corporation. The Oity Council shall have power to divide 
the city into wards and specify the boundaries thereof. . 

Seo. 11. All ordinances passed by the City Council shall, 
within ten days after they shall have been passed, be pub- 
lished in some newspaper printed in said city, or certified 
copies thereof be posted up in three of the most public places 
in the city. They shall not be in force until thus published 
or posted up. 

Sec. 12. All ordinances of the city may be proven by the 
seal of the Corporation affixed thereto; and, when printed or 
published in book or pamphlet form, purporting to be printed 
or published by the authority of the Corporation, the same 
shall be received in evidence in all couri;s and places without 
further proof. 

Sec. 13. The Justices' of the Peace of said city shall have 
all the powers of other Justices of the Peace, both in civil and 
ciiminal cases, arising under the laws of the Territory. They 
shall perform the same duties, be go'^terried by the same laws, 
and give the :same bonds and securities as. other Justices of 
the Peafce. They shall have exclusive original jurisdiction in 
, all cases arising under the ordinances of the Cbrporati<l)n, and 
shall issue such proceed as maybe necessary to carry' such 
ordinances into execution. Appeals may be had from any 
decision or judgment of said Justices, arising under the ordi- 
nances of said city or the laws of the Territory, to the Probate 
Court of said Cache County, in the' saihe manner as appeals 
are or may be taken frotn other Justices of the Peace. 

Sec. 14. The Mayor shall be the Chief Executive Officer 
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of said Corporation^ h^j^hall px^de in the City Council, and 
shall have pQWQr ifca.vQta.any.[Oidinanoe, hi^t wjien. passed by 
twa^tl^Tds znajqEity. ^te^'COf^deiTiOg^his obj^tions,^ it shall be 
Iu04;ajt7to sigi^/t£ie,9ame as.i^eU as-allother ;qity ordinances. 

\ , Sec. l^. Th^.pity. Conncill^hall have, powjar to ^restrain, General 
legnl^ pr .p^ioliijtMi; ,the runj^n^ at, .Ifla^. of jQ^^ttJe^ horseS;, powers, 
mule'^ sheep,. STsane^ goats, and-^l Is^ds of ponltiy; and to 
tax and regulate the keeping, of dc^^^ioid. to authorize the 
desJTUCtipu of the. §aine when s^l^ge j^o^tyjury to^city ordinance. 

Sko. ,16. To license, regulate, ; ^prohiWt or restrain the To BcenBe, &o. 
maanfactiiri^igj^ sellijQg 9r;giTang away:^^ spirituouB, vinous or 
fermented' liquors to tax arfd reflate tavern keepers, dram 
or tippling-shop keei)ers, victualing or coflTee houses, restau- 
rants, saloons or other houses or places for the selling or 
giving away of ardent, vinous pr fermented liquors. 

. Sec. Iv. The City Council shall have exclusive power, Bxciustvei 
by ordinance, to regulate the police of the city; to license, tax J^S^ 
andreffulate auctioneers, merchants and retailers; to license, **'''^*°^ 
tax and regulate theatrical and other exhibitions, shows, and 
amusements;, to prohibit ai\d;ejappress gaming, bawdy and 
other disorderly houses. ' 

Sec. 18. This Act shall be in force on and after the first 
day of April, oije thousand eight hundred and seventy, and 
m^ b^ fended ^t fhe pleasure pf the Legislative Assembly. 
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Amending ^^An 4ef, Prescribing the Manhef of Assessing 
aind Collecting TetrUo^ T^es^ and for 

oih&tp'ilirpo^esi'^\Apprhvid'Janu(jiTy 

• • ■ .* '. t ''■'<• ' • ' , 

[Approved F^bruary^S, 1870.] 

SiEO.il*; JBe U enacted hy the Qovernor and Legislative 
Assembly of the Territory ^ Utah: That Section Three of 
^^An . Act prescribing the I^anner of assessing and cpUecting Amendmente. 
Territopcial' and. Obfl^ty Taxes^, and for other purposes,'^ 
Apprpyed; Jfansjary .20,'jl965, be amended tp jead, one fourth of 
one per q^ni^ iotlia. fi^p|fc.line of paid Seption, and to ijead, three 
fourths of one ;per cent. . in the tiird line of said Seqtion. * 

Seo. ,2. :.This Ap^i^^iaJl be in force from and after its 
passage. ■ ■ ' 'i , . ■ • ' ■ 



\, 



I. 



'AN ACT 



Tojpr<i^(d^forih,e M^Moffi^i^ fh^Mi^ersqffhe Legislative 
. { : : Assfmibly^pfiSh^ Territory of] TJtaJi. ' 

' ; '[Approved Febni^ 15, 1870.] 

Seo, 1. ; Bo^ it enacted by tjie Qwern^yr and Legislative 
Assembly, (^.iM Territory cf JJtah: That the tetnn of the 
Membprs of the House of . Representatives: of the Territory 
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of Utah, to be elected at the genenl election on the first 
Monday in Aueust, eighteen hundred and serent j, «hall be 
two years, and their election shall be biennially thereafter. 

Sec. 2. That the texm of the members of the Council of 
the Legislatiye Assembly of the Territory of Utah to be elected 
at the general election on the first Monday in August, eighteen 
hundred and serenty-one, shall be two years, and their eleo- 
tion shall be biennially thereafter. 

Sec. 3. That so much of Section one of an Act entitled 
"An Act apportioning the representation of Utah Territory,", 
approyed Jan. 17^ 1862, as conflicts with this Act, id hereby 
repealed. 
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AN ACT 
IncorporaMng Willard Oity^ in Box Elder County. 

[Approved February 16, 1870.] 

Sec. 1. Be it etmcted hy the Gonernor and Legislative 
Assembly of the Territory of Utah: That all that district of 
country embraced in the following boundaries in Box Elder 
Countjr, to wit: Conunencing at the southwest comer of Sec- 
tion tnirty-fire. Township eight north, range two west, thence 
west one mile, thence north three miles, thence east two miles, 
thence south three miles, thence west one mile to place of 
beginning, shall be known and designated under the name 
and style of Willard City; and the inhabitants thereof are 
hereby constituted a body corporate and politic by the name 
aforesaid, and shall hare perpetual succession, and may haro 
and use a common seal, whicn they may change and alter at 
pleasure. 

Sec. 3. The inhabitants of said city, by the name and 
style aforesaid, shall l^ve power to sue and m sued, to plead 
and be impleaded, defend and be defended in all courts of 
law and eqtiity and in all actions whatsoerer; to purchase, 
receive and hold property, real and personal, in said city; to 
purchase, receive and hold real property beyond the citv for 
Burying grounds or other public purposes for the use pf the 
inhabitants of said city; to sell, lease, convey or dispose of 
property, re^ and personal, for the benefit of said city; to 
improve and protect such property^ and to do all other tnings 
in relation thereto as natural persons. 

Seo. 3. There shall be a City Council^ to consist of a 
Mayor and five Councilors, who shall " have the quaUfications 
of electors of said city, and shall be chosen by the qualified 
voters thereof, and shall hold their offices for two years and 
until their successors shall be elected and qualified. The (Xty 
Council shall judge of the qualifications, Sections and returns 
of their own members, and a majority of them shall form a 
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gnoram to do business;, but a smaller number may adjourn 
nom darjr to daj and compel the attendance of absent mem-- 
bers under such penalties as mw" be prescribed by ordinance; 
there shall also oe elected in like manner two Justices of the 
Peace, who shall have the quaUflcations of voters, be comnus- 
eionea by the Gfoyernor, and have jurisdicticm in all cases 
arising under the ordinances of the city. 

^BO. 4. The ^^OT and Coundlors, before entering upon 
the duties of their offices,^ shall take and subscribe an oath or 
affirmation that they will support the Constitution of the 
United States and the laws of tnis Terzitonr, and that they will 
well and truly perform all the duties of their offices to the 
best of their skill and abilities. 

Sec. 6. A Mayor aod five Councilors shall be elected 
biennially, and the first election under, this Act shall be at 
snch time and place in said city as the Probate Judge of Box EtectioB. 
Elder County shall direct: protAded^ s^d election wall be on 
or before the first Monday in August niBxt Said election shall 
be held and conducted as now is provided by law for the f^^^' 
holding of elections for County and Tenitorial officers; and, at 
the sata ^first election, all eledbrs within said city limits shall 
be entitled to vote. 

Sec. 6. The Clerk of election shall leave with each per- 
son elected, or at his usual place' of residence, within five days ^ 
after the election a written notice of his election, and each ^''**^^^'*°' 
person so notified shall, within ten days after the election, take 
the oath or affirmation hereinbefore mentioned, a certificate of 
which oath shall be deposited with the Biecorder, whose 
appointment is hereinafter provided for, and be by him pre- 
served; and all subsequent elections shall be held, conducted 
and returns thereof made, bb may be provided for by ordinance 
of the City Council. 

Sec. v. The City Council shall have authority to levy 
and collect taxes for city purposes, upon all taxable property, ^^^ 
real and personal, within the limits of the city, not exceeding 
one half of one pe>r cent, per annum, upon the assessed value 
thereof, and may enforce the payment of the same to be pro- 
dded for by ordinance not repugnant to the Constitution of 
the United States or to the laws of this Terjcitory. 

Sec. 8. The City Coui^icil shall have power to apjwint a 
Recorder, Treasurer, Assessor, and Cpllector, Marshal and ^^^ omoejB. 
Supervisor of Streets, and. to appoint all such other officers, by 
ordinance, as.may be^ necessary, define the duties of all city 
officers and remove them from office, at pleasure. 

Sec, 9. The City Council shall have power to recmire of 
all officers appointed in pursuance of this Act, bonds with Bond, 
security, for the faithful performance of their respective duties, 
and also to require of all officers appointed as aforesaid, to 
take an oath for, the faithful performance of th^ duties of their 
•respective offices. 

Seo. 10. The City Council shall have power and authority ordinanoes. 
to make, ordain, establish and execute all such ordinances, not 
3^pugnant to the Constitution of the United States or the law^ 
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of this Territory , as tliey- may'^d^QBi hecessai^'fol? the peace, 
benefit, gbdd brdef , regulad^n, <toiiv*iifeiloe ahd cleanliness of 
said city; forthe'jymTJ^tioin of ^ropeiiy tli^^ destrac- 

tion by fiife or bth^nrteis^; and foi^^ tub' health ahd happiness of 
the inhabitabts thereof^ land Bhajl haVe control of the vater 
and watet G6ut^& ieaMtg Wkj^^'iMi pff^ isuch 

control shall not be, esBTi?i&ei& /to'tlte inj^'bf ktty rights 
already acqtiired fty a(5«tt^ • ^ttfeia' tBe*feott; '»nd . sAall ^a^ 
control of th^ watfer- t50iir8e'd''*nd idill privileges- ^Wthlja'^aid 
city; biit in kio '<5ase shaUUheY'iliiterfdif^ Mth tljie natnl^J rii?hts 
of others her^tofofre .TaodWi^d In telatibn ; to ' watei»i-" They 
shall hare power to fill aU' Vftcaniaesthait ihay 'happen by- 
death, resignation, removal or ot^enWse^j'-olf'tthy'of ik^ 6fBiceirS 
herein made elective,; ib fli aid' estabfiStf thfe fee^of the -officers 
of said Gorpofatton. ■ Tb» Oitf iJdWifiil sjiaH [ikl^^ jibwer to 
divide the dty into ^«^^dii and -sj^Ity the. botliidaiiiBs thereof. 

Siftdj 11.:' Ml oiidinafte^S' passed by tli&^itVCoM 
within teid days after' tMy p&ill hav^ beet^ passed,' b^ pnb- 
lished lii • 'sdme Infewfeijiapdr printed in • baid city*, br certified 
copiefs thei»^f bd jpo'it^ up ifeiShiy^ bi)M nxost pftbii<!j places 
in the city, TheybttaH' fiot^ b^'iti fort^ nhtil th11^pTi]3;Hihed 
or posted up. , , . : / .^ 1. r. i • 

Sili.---12.:' All wafinatices'bf the telty-fiiay bei proVfenby'the 
seal of the Corp6rati6ii ^fflied ' tlieWtd| atnd, wh*n printed' or 
pubUsHed in book ot jpEtmp^it ^tm , puit)6;rtf^^. to' fe 'J^rinled 




JusticoBoftheall the . .— -^ , ^, P 

Peace. criminal da^s, arisl*^ under^ tlto^laws of the ; Terrftbfy; TPhey 

shall perform the same duties, b^. governed by thi^; isfaikie laws, 
and give^ the' same bonds iand ft^tjuritifes'as'^^other Justices of 
the.Peat^ii theysliair.havfe'€l*«ltLMVfe orirftiij jurisdiction in 
all cases arisiri^ undfef <he^rdittfen66s'of tSef' Corporation, and 
shall issue suwi pro6eSS 'as may^bfe faecesiiary to ^artyOTch 
ordinance^' iuto/'executibii- ji^pe&ls iriay blS had from'^ny 
decision brjUdgineut 6f said Justlbes kri'feSng-Titidef '^he Ordi- 
nances of said city; ot'tiei^yirsbf jfh^ Territory; to the Probkte 
Court of sMd !^6x'Eiii.ei- Goiliity iti the same manner as appeals 
are or may be talSen from other Jhstices of the P^e. 
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1 have power to veto atiy.61rdftiauce wheil tipfi tfa^sed by 
-fifths maj6rity,:aM it' 'fthall bef "Ms i^uty to sigii all city 



dutyof Mayor. jw.^j., 

ordinance!^. " ^ ' "^-^^ ' ■' 'I 

Seo: T6. Th^e City-GbUubirSKail/tait^'ppwei-td'ite^^^ 
regulate 6* . piphfbit tM Tunhtng ' 'at %r^ bf ic^t^e, hoi^s, 
mules, sheep, Swliie; goats- and all ^ kinds of pbiiltiy ; Hiid to 
tax and regulate the keeping of dogs and td, iAuthdifee the 
destruction of Che f&tnie when at lafee '6t)ntfen^ to' <bity brdihance. 

SEo.'iei'' To license, reflate; prohibit ;ol-!re^tain the 
manufacturing, selling or giving awiay of any spiritiious, 
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vinous or fermented liquors; tp tax and r<^nlate tavern keepers, ^ itoawe, fto. 
dram or tippUng-slipp keepers^ vi<sbu,$lxog^ or coffee houses, 
restaurants,, saloons or othei! hpuses Of places for the selling or 
giving away of ardei^t,. vinpi^S' « fermented liquoi?s. . 

Sec. 17. T?he City.CQuncdl shall have . exclusive power, 
by ordinance, to. rqgul^ thj0> police of the oity; to license, tax 
and reffulate aiictioineerS) tna^jchants and netailers; to lieense, Bzciusiye 
tax and regulate the^rio^ 9;nd:<otibie]>' exhibitions, shows tand ^!^Sa»De. 
amusements; to prohibit ' wd. suppji^esB . gaming, bawdy land. 
other ditorderly houses. ; -r • :: ; f- • > 

Sec. 18. This Act shall be in. force ofi and after ;th& first' 
day of April, one .thousand Mght hundred and seventy, and 
may be amended or/ altered 'at .the pleasure of the Legislative 
Assembly. . ,. ' -^^^ ;..' •*■ • • ■' 



' AN ACT 
AtttTiorizing' cer^in Officers to appdint Deputies, 

[Approved F^bnwy 1^1 ttWO i . ., 

Sec. 1. Be it enacted Ih/ the Oovernor (hid Legislaiioe 
Assmbhi of the Territdry of Utah:. That the Clerks of the J^JSiST" , 
various Courts, and County Bejcorders Of this territory are deputies. 
hereby anthorksed to appoint Deputies^ for whose acts they 
shall be responsible. 

Sec. 2. Said • Deputies shall ' have ppWer to pe^orm all jjuties aud 
the acts and duties Which the principals naive right to perform <«e8. 
in their official cap^citie*,- ana tb' demd,nd and receitfe tne same 
fees as the prindpaild for So' doing: ' ' ' ' 

Seo. 3. This act shdll be in fbroe from and after its 
passage. • •' :• ..•■•.:''■ ••' " 
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' A5S5- ACT •: •■ ■ 
' • . ■ • • . , ' . ' » • . . • *.'■'•■ * ' 

further dining the ^uiiekof Ter/ri.to7^ial cmd. County Officers ; 

^ . or Agents, . - . . • 

' [ApprWea i^bruai^ ir, latO.] ' . ."' . 

Sec. ,1. JBe it ^ enjocteidjbff the Go;^i^nor a^ Legislative ^ 
Assembly ,^ the Ternp>ry , of • Ui(^^i r 

Treasurer, Boad. Cdmmissloher, Surveyor Gener^' Recorder of eertaui 
Marks and brands, Si^p^rintei^dent' of Saifc LaJfep :Qity;and2^to 
Wanshlp Wagpn :Boad„ .W^arden of tihe,pP€>I^te^tiary ^and all 5SStoJ°of 
other Territorial oflBic^rs. or .agents Jbaving*, th? care,; custody, Pubuo 
purchase or esyendiWji»Qf,,aAy money. or public property **^"^**' 
shall, on or before the firsi day of Deicember in each year, 
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report to the Auditor of Public AoconntB an accurate inyoice 
01 the property on hand, with accompanying vonchers, for the 
property purchased during the year. They shall also submit 
an invoice and proper vouchers! for money and property paid 
out during each year ending November tmrtieth. 

Sec. 2. The Auditor shall carefully examine all such 

reports and vouchers, and see that the property is suitablj 

^S^e%- cared for, and the money judiciously expended, according to 

Sai^'^ law and the design of the appropriation ; and for this purpose 

same to tii« he is hereby authorized to administer an oath to any person lie 

iSNmb^r may wish to have testify in the premises. He shaU make a 

condensed report of the several reports herein contemplated, 

and submit tne same to the L^slative Assembly during the 

first week of its regular session, with such recommendations 

or suggestions as he may think proper, for the consideration 

of the Assembly. 

Auditor to ®-^' ^' "^^ Auditor shall make a rei)ort to the Teni- 

reporttotho torial Treasurer of the property in his care, as is contemplated 
^^^1 for other officers to report to him as provided for in Section one 
of this Act. 

Sec. 4w The Treasurer shall make a report to the Legisla- 
Treamaerto tive Assembly and be governed in the discnaige of his duties 
^SSmkWy!^^ as is contemplated for the Auditor in Section two of this Act. 

Sec. 6. All Ciounty officers or agents having the care or 

Comity offlo^ disposal of couuty money "or other propierty , ^all make a 

SS^SttothS report to the Clerk of the County Court in uke manner as is 

conntj Clerks provided for Territorial officers to report to the Auditor in 

Section one of this Act. 

Sec. 6. The Clerk of the Couinty Court shall be governed 

in the discharge of his duties as is provided for the Auditor in 

Section two of this Act; . he shall also make a report of the 

g)imty Clerk property iu his care to the County Treasurer annually, on the 

theSoSnty first day of December: pravidedj however, said condensed 

^''^^**"™*'' rejwrt, referred to in Section two of this Act, shall oe made to 

the County Court at the regular December tenn, instead of to 

the Legislative Assembly. 

Sec. 7. In case any officer or agent, contemplated in tliis 
Act, shall neglect to make a report or dei)Osit a receipt as 
l^^SSSt^Si' ^^^^ required, the officer to whom such rei)ort or receipt is 
quent offloen returnable . shall notify the proper Prosecuting Attorney oi the 
or agents. fo^^ in the case, and it is hereby made the duty of such 
attorney to proceed against such delinquent officer or 
agent on his bonds, contract or agreement as soon as practica- 
ble. When ludgment is rendei^ and executed, the money 
oSeouS^"^ received shall be paid by the proper officer into the Territorial 
gJJ^gJuR Treasury, if from a delinquent Territorial officer or agent; if 
depoBited. from a delinquent County officer or agent, it shall be paid to 
the Cotinty Treasurer. Attested copies of receipts for all 
money paid into either Treasury shall oe deposited , if from the 
Territorial Treasury, with the Auditor of Public Accounts by 
the first day of January annually; if from the County Trea- 
sury, with the Clerk of the County Court, annually on the first 
day of the session of the December term of said Court. 
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Sec. 8. Officers or agents, contemplated in this Act, 
shall deliver to their successors in office all moneys, books, ^^^^^ 
papers an4 other property belonging to the office and take a iiver mwieys, 
receipt therefor, and when from the Territorial Treasurer tiSS^oSs-**^ 
deposit an attested .copy thereof with the Auditor of Public «>«. 
Accounts; when from tne County Treasurer deposit said copy 
with the Clerk of the County Court, which copies shall oe 
deposited within thirty days from the date of receipt. 



AN ACT 

To Regulate Proceedings in Civil Cases in the Coiuris of Jus- 
tice of this Territory^ and to Repeal certain Acts and Parts 
of dots. 

TITLE I. 
Of the Form of CivU AoHona and the Parties thereto. 

Sec. 1. Be it ena^cted hy the Owemor and Legislatvoe 
Assembly of ths Territory qt Utah: That there shaU be in SactiSn.^^™ 
t]xis Territory but one form of civil action for the enforcement ^ ^^ ^^ 
or protection of private rights, and the redress or prevention 
of private wrongs. 

Sec. 2. In such action the party complaining shaU be ^^^^ 
known as the plaintiff, andJ;he adverse party as the defendant, designated. 

Sec. 3. When a quesaon of fact, not put in issue by the 
pleadings, is to be tried by juiy , an order for the trial may be ^^^^^ ^* 
made, etoting distinctly and plainly the question of fact to be 
tried; and such order shall be the only authority necessary for • 
atrial. 

Sbo. 4. Every action shall be prosecuted in the name of j^ctionin 
the real party in interest, except as otherwise provided in this whose name 

Sec. 6. In the case of an assignment of a thing in action, 
the action by the assignee shall be without prejudice to any set- 
off or other defense, existing at the time or, or before notice of 
the assignment; but this Section shall not apply to a negotiable not'prej^d^ed 
promissory note or bill of exchange, transferred in good Mth, 
and upon good consideration, before due. 

Seo. 6. jLja executor, or admiidstrator, or trustee of an 
express trust, or a person ex;ppessly authorized by statute, may ^^^r^ 
Bxie without joining with him the person or i)erson8 for whose 
benefit the action is prosectxted* A trustee of an express trust, 
within the meaning of this Sec^on, shall be construed to 
include a person with whom, or in whose name, a contract is 
made for the benefit of another. 

Seo. 7. When a macried woman is a. party^ her husband ,^^ 
shall be joined with her; except that: First— When the action woSSte 
concerns her separate property , she may sue alone. Second — S^oxw. 



Injury to 
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When the action is between herself and her husband, she may 
sne or be sued alone. 
Defense by. Seo. 8. If a husbaud and wife be sued together, the wife 

may defend for her own right. 

Sec. 9. When a minor is a party, he shall appear by 
Minor, how to guardian, who mar be appointed by the Court in which the 
appear. actiou is prosecuted, or by a Judge tnereof. 

Seo. 10. The g^uazdian shSl be appointed as follows: 
Guaidian,how I'lrst— When the minor is plaintiff, upon the application of 
appointed.' the miuor, if he be of the a^e of fourteen years; or, if under 
that age, upon the application of a relative or friend of the 
minor. Secpnd — ^When the minor is defendant, upon the 
application of the minor, if he be of the a§e of fourteen years, 
and apply within ten days after the service of the summons; 
if he De under the age of lourteen, or neglect so to apply, then 
upon the application of any other party to the action, or of a 
relative or mend of the minor. 

Seo. 11. A father, or in case of his death or desertion of 
his family, the mother, may maintain an action for the injury 
or death or a child; and a guardian for the injury or death of 
his ward. 

jpiaintitf wiio Seo. 12. All persons having an interest in the subject of 

may be joined. J. jj^ actiou, and iu Obtaining the relief demanded, may be 
joined as plaintiffs, except when otherwise provided in this 
Act. 

Sec. 18. Any person may be a defendant, who has, or 
who^y^be claims, au interest in the controversy, adverse to tl^ plaintiff, 
nnade. or who is a neoessary party to a complete determination or 

settlement of the question involve^ therein. 

Sec. 14. Of the |)arties to the action, those who are united 
be jSS^'^^**' in interest shall be joined as plaintiffs, or defendaiits; but if 
the consent of any one, who should have been joined as 
* plaintiff, cannot be obtained, he may be made a defendant, the 
reason thereof being stated in the complaint; and when the 
question is one of a common or general interest, of many per- 
sons, or when the parties are numerous, and it is impraotic^le 
to bring them all before the Court, one or more may sue or 
defend for the benefit of all. Tenants in common , joint tenants, 
or co-partners, or any number less than all may jointly or 
severally bring or defend, or continue the prosecution or 
defense, or any action for the enforcement of the rights of such 
person or persons. 

Sec 15. Persons severally liable upon the same obliga- 
tion or instrument, including the parties to UUs of exchange 
ua^e^maybe and piomisso)ry notes, and sureties on the ^meor separate 
Joined. instruments, maj^ aU^ or any of them, be indtided in the same 

action, at theoption of the plaintiff. 

Sec. 16. An action* sh^l uot abate by the death, or other 
disability of a party, or by the transfer of any interest therein, 
if the cause of action survive or continue. ' In case of the 
geattijrf^rty death. Or disability, of a party,' the Oourt, on motion, may 
of inteieS^ allow the actiou to be continued by or against his representa- 
tive or successor in interest. In the case of any other transfer 
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of interest, the action may be continxied in the name of the 
original party, or the Court may allow the person to whom the 
transfer is made to be substituted in the action. After verdict 
shall have been rendered in any action for a wrong, such 
action shall not abate by the death of any party, but the case 
shall proceed thereafter in the same manner as in cases where 
the cause of action now survives by law. 

Seo. 17. The Court may determine any controversy 
between parties before it, when it can be done without preju- 
dice to the rights of others, or by saving their rights; but when coDtrorewr, 
a complete determination of the controversv cannot be had JJSte^w. 
without the presence of other parties, the Court shall order 
them to be brought in, and thereupon the party directed by 
the Court shall serve a copy of the summons in the action, 
and the order afol:esaid in like manner of service of the original 
summons, upon each of the parties ordered to be brought in, 
who shall have ten days, or such time as the Court may order, 
after service in which to appear and plead; and in case such 

garty fail to appear and jplead within the time aforesaid, the 
ourt may cause his default to be entered, and proceed as in 
other cases of default, or may make such other order as the 
condition of the action and justice shall require. 



TITLE n. 

Of the Place of Trial of CivU AcHona. 



Where subject 



Sec. 18. Actions for the following causes shall be tried 
in the County in which thelubject of the action, or some part „„^^^„^ 
thereof, is situated, subject to the power of the Court to change miSerlB 
the place of trial, as provided in this Act: First — for the ^^"**®^ 
recovery of real property, or of an estate, or interest therein, or 
for the determination in any form of such right or interest, or 
for injuries to real property. Second — for the partition of real 
property. Third— For the foreclosure of a mortga^ of real ^™^^^*^ 
property; provided^ that where such real property is situate 
partly in one County and partly in another, the plaintiff may 
select either of said Counties, and the County so selected shall 
be the proper County for the trial of any or all of such actions 
as are mentioned in the First, Second and Third subdivisions 
of this Section. 

Sec. 19. Actions for the following causes shall be tried 
In the County where the cause, or some part thereof, arose, 
subject to the like power of the Court to change the place whereoauae 
of trial: First— For the recovery of a i>enalt^ or forfeiture of action 
imposed by statute; except, that when it is imposed for an "^"^ 
offence committed on a lake, river or other stn^n of water, 
situated in two or more Counties, the action may be brought in 
any County bordeiine on such lake, river or stream, and 
opposite to the Blaoe wnere. the offence was committed. Second 
—Against a public officer, or person specially a;ppointed to 
execute his duties, for an act done by him in virtue of his 
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office, or against a person who, by his command or in his aid, 
does anytmng toucnine the duties of such officer. 

Sec. 20. In all other cases, the action shall be tried in the 
Where i«rtie8 Countv where the cause of action originated, or in which the 
^e^®- defendants, or any one of them, may reside at the commence- 

ment of the action: or, if none of the defendants reside in the 
Territory, or if residing in the Territory, the County in which 
they so reside be unknown to the plaintiff, the same may be 
tried in any CJounty which the plaintiff may designate in his 
complaint; and if any defendant, or defendants, may be about 
to depart from the Territory, such action may be tned in any 
County where- either of the parties may reside, or service be 
had, subject, however, to the power of the Court to change the 
place of trial, as provided in this Act. 

Sec. 21. If the. County designated for -that purpose in 
pSShStiaL *^® complaint be not the proper County, the action may, not- 
withstanding, be tried therein, unless the defendant, before the 
time for answering expire, demand in writing that the trial be 
had in the proper County, and the place of trial be thereupon 
chaujored by consent of parties, or by order of the Court, as is 
provided in this Section. The Court may, on motion, change 
the place of trial in the following cases: First— When the 
County designated in the complaint is not the proper County. 
• Second — ^Wnen there is reason to believe that an impartial trial 
cannot be had therein. Third— When convenience of witnessess * 
and the ends of justice would be promoted by the change. 
Fourth— When from any cause the Judge is disqualified from 
acting in the case. When the place of trial is chan^d, all 
other proceedings shall be had in the County to which the 
Xdace of trial is changed; unless otherwise provided by con- 
sent of the parties in writing duly filed, or by order of the 
Court; and the papers shall be filed, or transferred accordingly. 

TITLE m. 

ft 

Of the Manner of Commencing Civil Actions. 

Sec. 22. Civil action in the courts shall be commenced 

by the filing of a complaint with the Clerk of the Court, and 

hSSroo^mi-*™ issuauce of a summons theieoh; providedj that after the 

^^J^^ ^ filinir of the complaint a defendant in the action may appear, 

Btetrict coort ^^^ or dcmuJ, whether the summons has been^issuS or 

not, and such appearance, answer or demurrer, shall be 
deemed a waiver of the summons. 

Co iftint. ^^* ^^' ^^^ Clerk shall endorse on the complaint the 

iioi^^indoMed. day, month and year the same is filed, and at any time within 

one year after filing of the same, the plaintiff may cause to be 

issued a summons thereon. The summons shall be issued by 

the Clerk under the seal of the Court. 

Seo; 24. The summons shall state the parties to the 

action, the Court in which it is brought, the County in which 

the complaint is filed, the cause and general nanire of the 

ISmmwB. action, and require the defendant to appear and answer the 

complaint, within the time mentioned in the next Section^ 
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after the service of summons, exclusive of the day of service; 
or that iudgment by default will be taken against him, accord- 
ing to tne prayer or the complaint, briefly stating the sum of 
money or other relief demanded in the complaint. 

Sec. 26, The time in which the summons shall require 
the defendant to answer the complaint shall be as follows: ^^ ^^^^^ 
First— If the defendant is served within the County in which to be made. 
the action is brought, ten days. Second — if the defendant is 
served out of the County, but in the District in which the 
action is brought, twenty days. Third — In all other cases, 
forty days. 

Sec. 26. There shall also be inserted in the summons a 
notice in substance as follows: First — In an action arising on ^^^ ^^ ^ 
contract for the .recovery onhr of money or damages, that the ^j^ ^ 
plaintiff will take judgment ror a sum specified therein, if the '™™®°* 
defendant fail to answer the complaint. Second — In other 
actions, that if the defendant fail to answer the complaint, the 
plaintiff ynU apply to the Court for the relief aemanded 
therein. 

Sec. 27. In an action for the foreclosure of a mortgage 
upon real property, or affecting the title or possession of real 
property, tne plaintiff, at the time of filing the complaint, and 
the defendant, at the time of filing his answer, when affirmative 
relief is claimed in such answer, or at any time afterwards, 
may file with the Recorder of the County in which the jj^^ioein 

Sroperty, or some part thereof is situated, a notice of the pen- aotionaffeetrr 
ency of the action, containing the names of the parties, the "•^ p«>p««y, 
object of the action, and a discription of the property in that 
County affected thereby, and the defendant may also, in such 
notice, state the nature and extent of the relief claimed in the 
answer.^ Prom the time of filing, only, shall the pendency of 
the action be constructive notice to a purchaser, or incum- 
brancer of the property affected thereoy; and in case of the 
foreclosure of such mortgage all purchasers or incumbrancers, 
by unrecorded deed or other instrument in writing made prior 
to the filing of such notice, and subsequent to the date of such 
mortgage, shall be deemed and held purchasers or incumbran- 
cers subsequent to the filing of such notice, and subject thereto, 
unless they can show that at the time of filing the notice the 
plaintiff had actual notice of such purchase or incumbrance. 

Sec. 28. The summons shall oe served by the Territorial 
Marshal,.or the Sherriff of the County where the defendant is 
found, 'and, except as hereinafter provided, a copy of the 
complaint, certified by the Clerk of^the Court in which theg^^j^^^^j^^^ 
action is commenced, shall be served with the summons, whom 
When the summons shall be served by the Territorial Marshal, 
or the Sherriff of the County, it shall be returned with the 
certificate or affidavit of the officer, of its service, and of the 
service of the copy of the complaint, to the office of the Clerk 
of the Court in which the action is commenced. When the 
summons is served by any other person, as before provided, it 
«hall be returned to the office oi the Clerk of the Court in 
which the action is commenced with the affidavit of such. 
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person of its service, and of the service of a copy of the^ 
complaint. If there be more than one defendant to the action 
resimnff within the Connty in which the action is brought, a 
copy of the complaint need be served only on one of such, 
defendants. 

Sec. 29. The snmmpns shall be served by delivering a 
copy thereof attatched to th^ certified copy of the complaint, 
as follows: First — If the suit be against any incorporated city,, 
service shall be made on the Mayor and Biiecorder: Second — 
If the finit be against any County, service shall be made on 
the Probate Judge and Clerk of the County Court: Third — If 
the suit be against a school district, service shall be made on 
the Trustees: Fourth — If the «uit be against any irrigating 
company, service shall be made on the superintendent or 
water master: Fifth — If the suit be gainst any other 
corporate body, incorporated under the laws of the Territory, 
service shall be made on the President or chief officer, and on 
its Secretary or Clerk, if it has such secretary or clerk. Where 
the defendant is a foreign corporation and has an acknow- 
ledged agent, in this Territory, service may be made on such 
a^nt, or if no such agent is found, on any person in its em- 
ploy, or who has any of its property in charge: Sixth — If 
against a minor under the age of fourteen years, on such minor 
personally, and also on his father, mother or guardian, or if 
such minor has no such father, mother or guardian in the Terri- 
tory, then on any person having the care and control of such 
minor, or with whom he resides, or in whose service he is 
employed : Seventh — If against a person judicially declared to 
be of unsound mind, or incapable of conducting his own affairs, 
and for vvhom a cuardian has been appointed, on such guar- 
dian: Eighth — fii all other cases on the defendant personally, 
or by leaving a certified copy thereof at his usual place oi 
abode vrith some suitable person of, at least, the age of four- 
teen years. 

Sec. 30. When the person on whom the service is to be 
made resides out of the Territory, or has departed from the 
Territory, or cannot after due diligence be found within the 
Territory, or conceals himself to avoid the service of summons, 
or being a corporation, or joint-stock association, cannot be 
served as provided in Section Twenty-nine, and the fact shall 
appear by affidavit to the satisfaction of the Court or Judge 
thereof, and it shall in like manner appear that a cause of 
action exists against the defendant in respect to whom the 
service is to be made, or that he is a necessary or propter party 
to the action, such Court or Judge may grant an order that the 
service be made by the publication of the summons. 

Sec. 31. The order shall direct the publication to be 
made in a newspaper to be designated as most likely to give 
notice to the persons to be served. If any defendant is a non- 
resident of the Territory, but has an agent therein , service may 
be made on him by serving the same on his agent, or by leav- 
ing a copy thereof at his usual place of business with any 
person in charge thereof. Where any defendant is a non- 
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re&ident, or his lesidenoe is xinkQOwii<, and has no known agent 
or place of business in this Territory, service may be made by 
publication in some newspaper imnted in and having a general 
circulation in the Territory, which publication must contain 
the names of the parties, plaintiff and defendant, to the com- 
plaint, a statement of the object thereof, the name, and style of 
the Court in which the same is -filed, and also notify the per- 
flcms thus to be served when they are required to answer. Said 
publication shall be inserted four times consecutively, the first 
msertion shall be at least forty da^s before the time of answer, 
and a copy of which shall be immediately deposited fpost 
paid) in the Past O/fice, directed to the . defendant or deiend- 
ants at their last known place of residence or business. In 
actions upon contracts for the direct payment of money, the 
Court in its discretion may, instead of radering publication, or 
may after publication, appoint an. attorney to appear for the 
non-resident, absent or concealed defendant, to conduct the 
proceedings on his part. 

Seo. 32. Where the action is against two or more defend- Proceedings 
ants, and the summons is served on one or more, but not on Jmade^Sj^® 
all of them, the plaintiff may proceed as follows: First, — If onTOmeof 
the action he against the defendants jointly indebted upon a ^dantsf' 
contract, he may proceed against the defendant served, unless 
the Court otherwise direct; and if he recover judginent, it may 
be entered against all the defendants thus jointly indebted, so 
far only as thai it may be enforced against the joint property 
of all and the separate property of the defendant served; or, 
Second — If the action be against defendants severally liable, 
he may proceed against the defendants served in the same 
manner as if they were the only defendants. 

Sec. 33, Proof of the service of the summons shall be as 
follows: Fir^^ — If served by the Territorial Marshal, or the 
Sheriff of the County, the affidavit or certificate of such officer; Proof of 
or, Second — In case of publication, the affidavit of the pub- ®®^^®- 
lisher, his foreman or principal clerk, showing the same, and 
an affidavit of a deposit of a copy of the summons in the Post 
Office, if the sanae shall have oeen deposited; or. Third — ^the 
written admission of the defendant. 

Seo. 34. In case of service otherwise than by publication, same. 
the certificate or affidavit shall state the time and place of 
service. 

Sec. 35. From the time of the service of the summons in 
a civil action, the Court shall be deemed to have acquired jurisdiction. 
jurisdiction, and to have control of all the .subsequent pro- 
ceedings. A voluntary appearance of a defendant shall be 
equiv^ent to personal service of the summons upon him. 



TITLE IV. 

Of tJie Pleadings in Civil Actions. 

Seo. 36. The pleadings are the fomral allegations by the Pleading 
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parties of their respective claims aad defenses, for the judg- 
ment of the Court. 

Sec. 37. All the forms of pleadings in civil actions, and 
the rules by which the sufficiency of the pleadings shall be 
determined, shall be those prescribed in this Act. 

Seo. 88. The only jpleadings on the part of the pMn- 
tiflf shall be the complaint or demurrer to the defendant's 
answer; and the only pleadings on the part of the defend- 
ant shall be the demurrer, or the answer. The demurrer or 
answer of the defendant, and the demurrer of the plaintiff, 
shall be filed with the Clerk, and a copy served on the adverse 
party, or his attorney. 

Seo. 39. The complaint shall contain: First — ^The title of 
the action, specif;^ng tne name of the Court, and the name of 
the County m which the action is brought, and the names of 
the parties to the action, plaintiff and defendant. Second — ^A 
statement of the facts constituting the cause of action in ordi- 
nary and coBLcise language. Third — A demand of the relief 
which the plaintiff claims. If the recovery of money or 
damages be aemanded , the amount thereof slmU be stated. 

Seo. 40. The defendant may demur to the complaint 
within the time required in the summons to answer, when it 
appears upon the face thereof, either: First— That the 
Court has no jurisdiction of the person of the defendant, or 
the subject of the action; or. Second — That thei plaintiff has not 
legal capacity to sue; or. Third — that there is another action 
pending between the same parties for the same cause; or, 
Fourth — There is a defect or misjoinder of parties, plaintiff or 
defendant; or. Fifth — That several causes of action nave been 
imprcmerly united; or. Sixth — That the complaint does not 
state facts sufficient to constitute a cause of action. Seventh — ^ 
That the complaint is ambiguous, unintelligible or uncertain. 

Seo. 41. The demurrer shall distinctly specify the 
grounds upon which any of the objections to the complaint are 
taken. Unless it do so it mav be disregarded. 

Seo. 42. The defendant may demur to the whole com- 
plaint, or to one or more of several causes of action stated 
therein, and answer the residue; or may demur and answer at 
the same time. 

Seo. 43. If the complaint be amended, a copy of the 
amendment shall be filed, or the Court may, in its discretion, 
require the complaint as amended to be filed, and a copy of 
the amendments shall be served upon every defendant to be 
affected thereby, or upon his attorney if he has appeared by 
attorney. The aef^naant shall answer in such time a ^ maybe 
ordered by the Court, and judgment by default maybe entered 
upon failure to answer, as m other cases. 

Seo. 44. When any of the matters enumerated in Section 
Forty do not appear upon the face of the complaint, the objec- 
tion may be taken by answer. 

Seo. 45. If no such objection be taken, either by demur- 
rer or answer, the defendant shall be deemed to have waived 
the same, excepting only the objection to the jurisdiction o 
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the Court, and the objection that the complaint does not state 
facts sufficient to constitute a cause of action. 

Sec. 46. The answer of the defendant shall contain: 
First — If the complaint be verified, a specific denial to each 
allegation of the complaint, controverted by the defendant, or Answer, what 
a denial thereof accoiding to his information and belief; if the *o contain. 
complaint be not verified, then a general denial to each of such 
allegations; but a general denial shall only put in issue the 
material and express allegations of the complaint. Second — 
A statement of any new matter or counter claim constituting a 
defense, in ordinary and concise language. 

Sbo. 47. The counter claim mentioned in the last Section, 
shall be one existing in favor of the defendant and against a 
plaintiff, between wnom a several judgment might be had in 
the action, and arising out of one of the following causes of 
action: First — A cause of action arising out of the transaction co^t«f c^i« 
set forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action. Second — In 
an action arising upon contract, any other cause of action 
arising also upon contract and existing at the commencment of 
the action. • 

Sec. 48. When cross demands have existed between 
persons under such circumstances that if one had brought an croas 
action against the other a counter claim could have been set ^«™*o<^ 
up, neither shall be deprived of the benefit thereof by the 
assignment or death of the other, but the two demands be 
deemed compensation so far as they equal each other. 

Seo. 49. The defendant may set forth by answer as many dSSSL mar 
defenses and counter claims as he may have. They shall each ^ ^^ «?• 
be separately stated, and the several defenses shall refer to the * 
causes of action which they are intended to answer, in a man- 
ner in which they may be intelligibly distinguished. 

Seo. 60. The plaintiff may , within the number of days 
in which the defendant is by the summons required to answer, Demuprer, to 
said days to be computed from the time of the service on the *^^®'' 
plaintiff of a copy of such answer, demur to the same for 
insufficiency, stating in his demurrer the grounds thereof; and 
he may also, within the same time, demur to one or more of 
the defenses set up in the answer. Sham and irrelevant 
answers and defenses, and so much of any answer as may be 
irrelevant, redundant or immaterial may be stricken out on 
motion, and upon such terms as the Court, in its discretion, 
may impose. 

Seo. 51. Every pleading shall be subscribed by the party pjeadings to 



or his attorney, and when the complaint is verified by affidavit, ^auiworiued, 
the answer snail be verified also, except as provided in the 
next Section. 

Seo. 52. The verification of the answer required in the yerifloatioo, 
last Section may be omitted when an admission of the truth of when omitted, 
the complaint might subject the party to prosecution for 
felony. 

Sec. 53. When an action is brought upon a written in- 
strument, and the complaint contains a copy of such instru- 
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. ment, or a copy is annexed thereto, the gennineneBS aad due 
execution of Buch inst^ment Bhall be deemed admitted , 
-xinl^s the answer denying the same be verified. 

Sso. 54. When the defense to an action is founded upon 
a written in^rutnent, and a copy thereof is contained in the 
answer, or a copy is annexed thereto, the genuineness and due 
execution of such instrument shall be deemed admitted, unless 
the pMntiff file with the CleJrk within five day-s after th^ 
service of the answer^ or within stich other time as the Court 
shall order, an affidavit denying the «ame. 

Seo. 55. In all cases of the verification of a pleading, the 
affidavit of the paHy shall state that the same is true of his own 
knowledge, except as to the matters which are therein ^ted 
on his information or belief, and as to those matters, that he 
believes it to be true. And where a pleading is verified, it 
shall be by the affidavit of the party, unless he be absent from 
the county where the attorneys reside, or from some cause 
unable to verify^ it, or the facts are within the knowledge of 
his attorney or other person verifying the same. When t e 
pleading is verified by the attorney, or any other i)erson except 
the party, he shal? set forth in the affidavit the reasons why it 
is not made by the party. When a corporation is a party, the 
verification may be made by anjr officer thereof; or when the 
Territory, or any officer thereof in its behalf, is a party; the 
verification may be made by any person acquainted with the 
facts; except that in actions prosecuted by the Attomey-Gfeneral 
in behalf of the Territory, the pleadings need not, in any case, 
be verified. 

Seo. 56. It shall not be necessary for a party to set forth 
in a pleading the items of an account therein alleged, but he 
shall deliver to the adverse party within five days, or such 
other time as the Court may direct, after a demand thereof, in 
writing, a copy of the account, or be precluded from giving 
evidence thereof. The Court, or a Judge thereof, may order a 
further account when the one delivered is too general or is 
defective in any ;particular. 

Seo. 67. If irrelevant or redundant matter be inserted in 
a pleading, it may be stricken out by the Court on motion of 
any person aggrieved thereby. 

Sec. 68. In an action for the recovery of real property, 
such property shall be described, with its metes and bounds, 
in the complaint, or with other equal certainty. 

Sec. 69. In pleading a judgment or other determination 
of a Court, or oflfcer of especial jurisdiction, it shall not be 
necessary to state the facts conferring jurisdiction, but such 
judgment or determination may be stated to have been duly 
given or made. If such allegation be controverted, the party 
pleading shall be bound to establish on the trial the facts 
conferring jurisdiction. 

Seo. 60. In pleading the performance of conditions 
precedent in a contract, it shall not be necessary to state the 
mcts showing such i)eifonriance; but it may be stated generally 
that the party duly performed all the conditions on his part; 
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and if sncli allegatioii be controrerted, the party pleading shall 
establish on the trial the facts showing sach performance. 

Seo. 61. In pleading a private i^nte, or a right derived 
therefrom, it shall be sumdent to refer to such stetue by its -prtvwiur 
title and the day of its passage, and the Court shall thereupon 8t»tutrt. 
take judicial notice thereof, 

bEC. 62. In an action for libel or slander, it shall not be 
necessary to state in the complaint any extrinsic facts for the 
purpose of showing the appucation to the plaintiff of the de- J^]^tn 
lamatory matter out of which the! action arose; but it shaU be aotion ior. 
sufficient to state generally that the saHne was published, or 
spoken, concerning the plaintiff; and if such allegation be 
controverted, the plaintiff shall establish on the trial that it was 
so published or spoken. 

Sec. 63. In the actions mentioned in the last Section, the 
defendant may, in his answer, ^lege both the truth of the Truth mAybe 
matter charged as defamatory; and any mitigating circum- aiie««^ 
stances to reduce the amount of damages; and, whether he 
prove the justification or not, he may give in evidence the 
mitigating circumstances. 

Seo. 64. The plaintiff may unite several causes of action 
in the same complaint, when they all arise out of: First — 
Contracts express or implied; or: Second — Claims to recover several cause* 
specific real property, with or without damages, for the with- Sneo^^iaiiu 
holding hereof, or for waste committed thereon, and the rents 
and profits of the same; or: Third — Claims to recover specific 
personal property, with or without damage, for the withhold- 
mg thereof; or: Fourth — ^Claims against tnistee, by virtue of a 
contract, or by operation of law; or: Fifth— Injuries to 
character; or: Sixth — Injuries to i)erson; or: Seventh — Injuries 
to property. But the causes of action so united shall all iJelong 
to onljr one of these classes, and shall affect all the parties to 
the action, and not require different places of trial, and shall be 
separately stated; provided^ however, that ian action for 
malicious arrest and prosecution, or either of them, may be 
united with an action for either injury to character or to the 
person, 

Seo. 66. Every material allegation of the complaint, 
when it is verified, not specifically controverted fcy the answer, ^Slg^^as 
shall for the purpose of the action be taken as true. The true, 
allegation of new matter in the answer, shall on the trial be 
deemed controverted by the adverse party. 

Seo. 66. A material allegation in a pleading is one Material 
essential to the claim, or defense, and which could not be auegations. 
stricken from the pleading without leaving it insufficient. 

Seo. 67. After demurrer, and before the trial of issue on 
demurrer, eithear party may, within ten days, amend any 
pleading demurred to, of course, and without costs, filing the 
same as amended, and serving a copy thereof upon the adverse Answer after 

J arty or his attorney, who shall have ten days to answer or de^wr*'^ 
emur thereto if the pleading be a complaint, or to demur 
thereto if it be an answer; but a party shall not so damen more 
than once. When a demurrer to a complaint is overmled, and 
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there is no answer filed , the Conrt may, upon such terms a? 
shall be just, and upon payment of costs, allow the defendant 
to file an answer. If a demurrer to the answer be oyerruled, 
the £acts alleged in the answer shall still be considered as 
denied. 

Seo. 68. The Court may, in furtherance of justice, and 
on such terms as may be proper, amend any pleading or pro- 
ceedings by adding or striking out the name of any party, or 
by correcting a mistake in the name of the party, or a mistake 
Amendment i^ any Other respect, and may upon like terms enlarge the 
of pleadings, time for an answer or demurrer, or demurrer to an answer 
filed. The Court may likewise, upon affidavit showing good 
cause therefor, after notice to the adverse party, allow, upon 
such terms as may be just, an amendment to any pleading or 
proceeding in other particulars, and may upon like terms 
allow an answer to be made after the time limited by this Act, 
and may, upon such terms as may be just, and upon pay- 
ment of costs, relieve a party or his le^al representatives from 
a judgment, order or other proceeding taken against him 
through his mistake, inadvertence, surprise or excusable 
neglect; and when, from any cause, the summons and a copy 
of the complaint in an action have not been personally served 
on the defendant, the Court may allow, on such terms as may 
be just, such deiendant or his legal representatives, at any 
»nmefor ^^^ withiu SIX mouths after the rendition of any judgment in 
anewer. gxich actiou, to auswcr to the merits of the original action. 

Seo. 69. When the plaintiff is ignorant of the name of a 
defendant, such defendant may be designated in any pleading 
Kafaitifl igno- Qj. proceeding by any name, and when his true name is dis- 
def^danfa covered the pleading or proceeding may be amended accord- 
ingly. 

Seo. 70. In the construction of a pleading tot the pur- 
Pleadings, P^^e of determining its effect, its all^ations shall be liberally 
howwn- construed, with a view to substantial justice between the 
parties. 

Sec. 71. The Court shall in every stage of an action dis- 

Error, when to ^^^d any error or defect in the pleadings or proceedings, 

be disregarded wSich shall uot aflfect the Substantial rights of the parties, and 

no judgment shall be reversed or aflfected by reason of such 

error or defect. 

TITLE V. 

Of the JProviaioTicU Bemedies in OivU AcHona. 

CHAPTER 1.— Abebst and Bail. 

Seo. 72. No person shall be arrested in a civil action 
except as prescribed b v this Act. 

Sbg. vS. The deiendant may be arrested, as hereinafter 

prescribed, in the following cases arising after the passage of 

this Act: First— In an action for the recovery of money or 

AxnsL damages on a cause of action arising upon contract, express or 

implied, when the defendant is about to depart from the Tern- 
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tory with intent to defraud his creditors, or when the action is 

for libel or slander. Second — In an action for a fine or^nmayte 

penalty, or for money or property embezzled, or fraudnlently 

misapplied or converted to his own nse by a pnblic officer, or 

an omcer of a corporation, or an attorney, factor, broker, 

agent or clerk, in the course of his employment as such, or 

by any other person in a fiduciary capacity or for misconduct 

or neglect in office, or in a professional employment, or for a 

wilful violation of duty. Third — In an action to recover the 

possession of personal property unjustly detained, when the 

property or any part thereof has been concealed, removed or 

oisposed of, so that it cannot be found or taken by the 

Territorial Marshal, his deputy, or the SherriflF, or his deputy. 

Pourth-T-When the defendant has been guilty of a fraud m 

contracting the debt or incurring the obligation for which the 

action is brought, or in concealing or disposing. of the 

property, for the taking, detention or conversion of which the. 

action is brought. Fifth— When the defendant has removed 

or disposed of his property, or is about to do so, with the 

intent to defraud his creditors. 

Sec. 74. An order foy the arrest of the defendant shall opgw^^w 
be obtained from a Judge of the Court in which the action is ^ 
brought. 

Sec. 75. The order nlay be made whenever it shall appear 
to the Judge, by the affidavit of the pMntiflf or some other 
person, that a sufficient cause of action exists, and the case is 
one of those mentioned in Section Seventy-Three. The^™®* 
affidavit shall be either positive or upon information and 
belief; and when upon information and belief, it shall state 
the facts upon which the information and belief are founded. 
If an order of arrest be made, the affidavit shall be filed with 
the Clerk of the Court. 

Sec. 76. Before inaking the order the judge shall 
Inquire a written undertaking, on the part of the plaintiff, 
^th sureties, to the eflfect that if the defendant recover judg- piaintiflto 
ittent, the plaintiff will pay all costs and charges that may be gj^*®'* 
awarded to the defendant, and all damages which he may 
sustain by reason of the arrest, not exceeding the some 
specified in the undertaking, which shall be at least five 
hundred dollars. Each of the sureties shall annex to the 
undertaking an affidavit that he is a resident and house- 
holder or freeholder within the Territory and worth double 
the sum specified in the undertaking over and above all his 
debts and liabilitiei^, exclusive of property exeinpt from 
execution. The undertaking shall be filed with the Clerk of 
the Court. 

Sec. 77. The order may be made to accompany the ,,^3^ ^^^^^ 
summons, or any time afterwards before judgment. It shall maybe 
require the Territorial Marshal, his deputy, the Sheriff of the "^^ '^"^ 
County, or his deputy ^ where the defendant may be found, 
forthwith to arrest Mm and '■ hold him to bail in a specified 
sum, and to return the order at the time therein mentioned to 
tie Clerk of the Court in which the action is pending. 
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Sbo. 78. The order of arrest, with a copy of the affidavit 
upon which it is made, shall be delivered to the Sheriff, or 
otner officer, who, upon arresting the defendant, shall deliver 
to him the copy of tne affidavit, and also if ^desired a copy of 
the order of arrest. 

Sec, 79. The Sheriff, or other Officer, shall execute the 
order by arresting the defendant and keeping him in custody- 
until discharged by law. 

Sec 80. The defMidant, atanjr time before execution, 
shall be discharged from the arrest either upon giving bail or 
upon depositing the amount of money mentioned in the order 
of arrest, as provided in this Chapter. 

Seo. 81. The defendant mav give bail by causing a vrrit- 
ten undertaking, as directed by tne Judge, to be executed by 
two or more sjimcient sureties, stating their places of residence 
and occupations, to the effect that they are bound in the amount 
mentioned in the order of arrest; that the defendant shall at all 
times render himself amenable to the process of the Court 
during the pendency of the action, and to such as may be 
issued to enforce the judgment therein; or that they will pay 
to the plaintiff the amount of any judgment which may be 
recovered in the action. 

Sec. 82. At any time before judgment, or within ten 
days thereaftet, the bail may surrendei* the defendant in their 
exoneration; or he may surrender himself to the Sheriff, or 
other officer of the Court, where he was arrested. 

Seo. 83. For the purpose of surrendering the defendant, 
the bail, at any time or ;plaoe before they are nnaUy charged, 
may themselves arrest him; or by a written authority, indorsed 
on a certified copy of the undertaking, may empower the 
Territorial Marshal, or the Sheriff to do so. Upon the arrest of 
the defendant by said officer, or upon his delivery to him by 
the bail, or upon his own surrendei?, the bail shall be exoner- 
ated, provided, such arrest, delivery or surreuder take place 
before the expiration of ten days after judgment, but if such 
arrest, delivery, or surrender be not made within ten days after 
judgment, the bail shall be finally charged on their under- 
taking, aiid be bound to pay the amount of the judgment 
within ten days thereafter. 

Sec. 84. If the bail neglect or refuse to pay the judgment 
within ten days after they are finally charged, an action may 
be commenced against such bail for the amount of such 
original judgment.- 

Seo. 85. The bail shall also be exojierated by the death 
of the defendant, or his imprisonment in the Penitentiary, or 
by his legal discharge from the obligation to render himself 
amenable to the process^ 

Seo. 86. Within the time limited for that purpose, the 
Territorial Marshal, or Sheriff,. shall file the order of arrest in 
the office of the Clerk of the Court in which the action is 
X)ending, with his return indorsed thereon, together with a copy 
of the undertaking of the baU. The original undertaking he 
shall retain in his possession until filed, as herein provided. 



KDrBTBEirrH SESSION-. 31 

The plaintiff within ten days thereafter majr serve upon the 
officer a notice that he does not accept the bail, or he shall be 
deemed to have accepted them, and the officer shall be exoner- 
ated from liability. If no notice be served within ten davs; 
the original undertaking shall be filed with the Clerk of the 
C!onrt. 

Sec. 87. Within five days after the receipt of notice, the 
Territorial Marshal, or Sheriff, or defendant may give to the 
plaintiff, or his attorney, noticfe of the justification oi the same, JJ^^^^tton 
or other bail, (specifying the places of residence and occupa- of taiL 
tions of the latter) before the Judge of the Court, or Clerk, at 
a specified time and place; the tiine to be not less than five nor 
more than ten days thereafter, except by consent of parties. 
In case other bail be given, there shaU be a new undertaking. 

Sec. 88. The qualifications of baQ shall be as follows: 
First — ^Each of them shall be a resident, and householder, or 
freeholder, within the county. Second — ^Baoh shall be worth n^jaiifloationB 
the amount specified in the order of arrest, or the amount to SbaiL 
which the order is reduced, as provided in this Chapter, over 
and above all his debts and liabilities, exclusive of property 
exempt from execution; but the Jud^ or Clerk, on justification , 
may ^ow more than two sureties to justify severally in 
amounts less than that expressed in the order, if the whole 
justification be equivalent to that of two sufficient bail. 

Sec. 89. For the purpose of justification, each of the 
bail shall attend before the Judge, or Clerk, at the time and ^Sfj?^ 
place mentioned in the notice, and may be examined on oath, 
on the i)art of the plaintiff, touching his sufficiency, in such 
manner as the Judge* or Clerk in his discretion may think 
proper. The examination shall be reduced to writing, and 
subscribed by the bail, if required by the plaintiff. 

Sec. 90. If the Jud^, or Clerk, fina the bail sufficient, ^lo-^^o^ ^f 
he shall annex the examination to the undertaking, indorse \»xl 
his allowance thereon , and cause them to be filed, and the officer 
shall thereupon be exonerated from liability. 

Seo. 91. The defendant may at the time of his arrest, 
instead of giving bail, dei)osit witn the Territorial Marshal or 
Sheriff, the amount mentioned in the order. In case the DeMatt in ueu 
amount of the bail be reduced, as provided in this Chapter, othS. 
the defendant may deposit such amount instead of giving 
bail. In either case the officer shall give the defendant a cer- 
tificate of the deposit made, and the defendant, shall be dis- 
charged from custody. 

Sec. 93. The Territorial Marshal, or Sheriff, shall imme- 
diately after the deposit pay the same into Court, and talte niBpo8itio«of 
from the Clerk receiving the same two certificates of suoh^®P°^ 
pajrment; the one of which he shall deliver or transmit to the 
plaintiff, or his attorney, and the other to the defendant. For 
any default in making such payment, the same proceedings 
may be had on the official bond of the officer to col&ct the sum 
deposited as in other cases of delinquency^ 

Sec. 93. If money be dei>osited, as provided in. the bbii after 
last two sections, bail may be given, and may justify upon ^^p****- 
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notice at any time before judgment; and on the filing of the 
undertaking and justification -with the Clerk, the money 
deposited shall be refunded by such Clerk to the defendant. 

Sec. 94. Where money shall have been deposited, if it 
remain on deposit at the time of a recovery of a jud^nent in 
favor of the plaintiff, the Clerk shall, under the direction of 
the Court, apply the same in Satisfaction thereof, and after 
satisfying the judgment shall refund the surplus, if any, to 
the defendant. lithe judgment t)e in favor of the defendant ^ 
the Clerk shall, under like direction of the Court, refund to 
him the whole sum deposited and remaining unapplied. 

Sec. 95. If after being arrested, the defendant escape or 
be rescued, the Territorial Marshal, or other officer, shall him- 
self be liable as bail; but he may discharge himself from such 
liability by the giving and justification of bail at any time 
before judgment. 

Sec. 9d. If a judgment be recovered a^nst the Territo- 
rial Marshal, or other officer, upon his liabihty as baU, and a4 
execution thereon be returned unsatisfied, in whole or in part, 
the same proceedings may be had on his official bond for the 
recovery of the whole or any deficiency, as in other cases of 
delinquency. 

Sec. 97. A defendant arrested may, at any time before 
the justification of bail, a^ply to the Judge who made the 
order, or the Court in which the action is pending, upon 
reasonable notice to the plaintiff, to vacate the order or arrest, 
or to reduce the amount of bail; If the application be made 
upon affidavits on the part of the defendant, out not otherwise, 
the plaintiff may oppose the same by affidavits or other proofs 
in addition to those on which the order of arrest was made. 

Sec. 98. If ux)on such application it shall satis£ax)toriIy 
appear that there was not sufficient cause for the arrest, the 
order shall be vacated, or if it satisfactorily appear that the 
bail was fixed too high, the amount shall be reduced. 



CHAPTER 2. — Claims akd Delivery op Personal 

Property. 

Sec. 99. The plaintiff in an action to recover the posses- 
2?:^b«™ie. sion of personal property, may, at the time of issuing, the 
summons, or a1> any time before answer, claim the delivery of 
such property to him as provided in this Chapter. 

Sec. 100. Where a delivery is claimed, an affidavit shall 
be made by the plaintifl^ or by some one on his behalf, showing: 
First— That the plaintin is the owner of the property claimed, 
(particulary describing it) or is lawfully entitlea to the posses- 
sion thei?eof. Second — That the property is wrongfully de- 
tained by the defendant. Third — The alleged cause of the 
detention thereof according to his best knowfedge, information 
and belief. Fourthr-That the same has not b^n taken for a 
tar, assessment or fine, pursuant to a statute, or seized xmder 
an execution or an att^hment against the property of the 
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plaintiff, or, if so seized^ that it is by statute exempt fix>in suoli 
seizure; Mid, Fifth — ^The actual value of the proi)erty. 

Sec. 101. The plaintiff or his attorney, may thereupon, 
by endorsement in writing upon the affidavit, require the MttfBrj. 
Tfenitorial Marshal, or the Sheriff of the County, where the 
property claimed may be, to take the same from the defendant. 

Seg. 102. Upon a receipt of the affidavit and notice, with 
a written undertaking, executed by two or more sufficient 
snieties, approved by the Territorial MarshiJ, or Sheriff, to the 
effect that they are bound to the defendant in doubte the value p,^,j,gga,-„ 
of the property, as stated in the affidavit for the prosecution of S!*^^^** 
the action, for the return of the proi)erty to the defendants, if 
letum thereof be adjudged, and/ for the payment to him of 
such sum as ma]^ £rom any cause be recovered against the 
plaintiff, the Temtorial Marshal, or other officer, shall forth- 
with take the property described in the affidavit, if it be in the 
possession of the defendant or his agent, and retaiu it in his 
custody. He shall also, without delay, serve on the defendant, 
a copy of the affidavit, notice and undertaking, by delivering 
the same to him personally if he can be found, or to his agent, 
from whose possession the property is taken: or, if neither can 
l)e found, by leaving them at the usual place of abode of 
^ther, with some person of suitable age and discretion; or if 
iieither have any known place of abode, by putting them in 
the nearest Poet Office Cpost paid), directed to the d^endant. 

Sec. 103. The defendant may, within two days after the 
fierrtoe of a copjr of the affidavit and the undertaking, give satj^eB ox* 
liotice to the Territorial Marshal, his deputy, the. Sheriff of the oepttnartcK 
County, or his deputy, that he excepts to the sufficiency of the 
sweties. If he falls to do so, he shall be deemed to have 
^ved all objection to them. When the defendant excepts, 
the sureties shall justify on notice in like Inanner as tii)on Biall 
on arrest; and the Territorial Marshal, his deputy, the/Sheriff 
of the County, or his deputj^; shall be responsible for the 
sufficiency of the sureties until the objectiod to them is either 
jaiyed, as above prbvided, oif untii they jtistifj^. If the 
defendant except to the sureties, he cannot recliaim the pro- 
perty, as provided in the liext Sectiori.. . ' 

Seo. 104. At any time before the d^very of the pr6i)erty 
to the plaintiflf^ the defe>fidant may, if he do not except to the 
fiwties of the plaintiff, redtlire the return theireof , upon giving Defendant 
jo the Territorial Marshial, his deputy, the Sheriff of the StSS^"^ 
County, or his deputy, a written undertaking, executed by 
J^o or more sufficient sureties, to the effect that they arebouna 
^ double the value of the property, as stated in the affidavit 
of the plaintiff, for the delivery thereof to the plaintiff, if such 
delivery be adjudged, and for the payment to him of such 
^Jtti as may for any cause be recdvered against the defendant. 
^ 3, return of the property be not required within fite days: 
^ter the taking and serving: of notice to the defendant, it shall 
^ delivered to the plaintiff, except as provided in Section One 
hundred and Nine. . 

Sec. 105. The deifendant's suretie^, upon notice to the 
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J«^^gj« ^ plaintiflf of Bot less than two or mowi. than five days, shall 
•ureties. justify befoiB the Judge or the Clerk, in the ^ajne manner as 
ppon bail on arrest; and upon such justificaiion t.he Territorial 
, Marshal, or the Sheiiflf of the County, shall deliyer the pro- 
perty to the defendant. The Teirritorial Marshal, or the 
Sheriff of the County,, shall be x^spousible foi; the defendant's 
sureties until they justify,, or until the justification is com- 
pleted or expressly waived, and may retain the T)roperty until 
that time. If they, ox others in their plaoei fail to justify at 
the. time; andpilaDe appointed, he shall deliver the property 
to the plaintiff: - : 

Sbo, 106. The qualification of; suneties and their justifi- 
Qjiftiiflwitioii cation phall be such as are prescribed by this iAjct in respect to 
ofsuretie.. bail upou au^order of .awest , . 

Sec. 107, If the J^roperty, or any part thereof j ,be con- 
Property cealcd in a building or enclosure, the: Territorial Marshal, or 
conoeaied. the Sheriff of the County, shall publicly demand itS; delivery. 
If it be not delivered; he ^hall pause the building or eijclosure 
to be broken open>. and tafee the property into his possesBion; 
and if necessary, he may call to his aid the .power of the 
County. •• •. •:/:•• . . 1 ' ' ..' 

Seo. 108- When the Territorial Marshal, or jthe. Sheriff of 
Sheriff to keep *^® Couutyj shall have taken pp)perty, as in this Chapter pro- 
property, vided, l^e shall keep it in a secure place, and deliver it to the 
paxty entitled thereto upon receiving, his la'^ful fees for taking 
and necessary expenses for keeping the same. ' 

Seo. 109. » Ii the property taken be claimed by any other 
ProoeediDffB' .persQu than th^ defendant or his a^nt, and such petson make 
jg^goperty ajaBdavit of his title thereto, or nght to possession thereof, 
other perBon. gta^ipg jthe grounds of such title, or right, and serve the same 
upon the Teratori^ MJarshal, or the Sheriff of the County, the 
l^rritorial Marshal,! joi; the Sheriff of the County, shall not be 
l^und to keep .the property or .deliver it to the plaintiff, ujnless 
.the. pl{|intiff on. demand of him or his agent, .indemnify the 
Terixtorial Marshal^ or the Sheriff of the County, against sucli 
claim by an undertaking, by two spfficient sureties,, accompa- 
nif^^ by tjjileir aftdavits, that they are e^ch worth double the 
value of the property as specified in the a^davit of <the plain- 
tiff, oy^x, and above jbheir. debts and : liabilities, excluave of 
gropertjr' exempt fi^xm executicn, anql are freeholders pr honse^ 
oldersjin, tjh^ County;. and, no clain^ to .such property by any 
other: pei^n than the defendant or his lament sh 
against the Territorial' Marshal, or./the, Shroff of the County, 
unless so ^nade. 
Notioe, &0., to ^W^ 110. jTho Territorial Marshal, pr the Sheriff of the 
be flia. Coijnly , -phali file . the notice, undertaking - oir Affidavit, with 
hisprooeediE^gs thereon, with the Clerk of the Court in which 
the : aotioni is |>endi^g, .within twenty dayss after taking the 
property pientione^ thjBiein. ^ . - 
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CHAPTER 3:— iNJUKctioif. 



S15C. in. :>A;n . injunction is a writ: or order requiring a 
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person to lefrain from a partiGiilax act The order or writ may ^^^^^ 
De granted by the Court m which the action is brought, or by 
a Judge thereof, and, when made by a Judge, may I>e 
enforc^ as the order of the Court 

Sec. 112. An injunctien may be granted in the following 
cases: First— When it shall apjpear by the complaint that the 
plaintiff is entitled to the relief demanded, and such relief or 
any part thereof consists in restraining the commission or JSi JJ^Je* ^^^ 
continuance of the act complained of, either for a limited K»nted. 
period or perpetually. Second-r-When it shall apj)ear by the 
complaint or aJ9idavit that the commission or continuanoe of 
some act, during the litigation, would produce great or irre- 

S arable injury to the pMntlff. Third — ^When it shall appear, 
nring the litigation, that the defendant is doing, or threatens, 
or is about to do or is procuring or suffering to be done, 
some act in violation of the plaiDitiff's rights respecting the 
subject of the action, and tending to render the judgment 
ineffectual. 

Sbo. 118. The injunction may be granted at the time of 
issning the summons Upon the coBoplaint, and at an^y time 
afterwards, before judgment, upon amd6,vits or other evidence, when maybe 
The complaint in the one case, and the affidavits or other ^'^^ 
evidence in the other, shall show satisfactorily that sufficient 
grounds exist therefor. No injunction shall lie granted on the 
oomplaint, unless it be verified by the oath of the plaintiff, or 
some oiie in his behalf , that he, the pei^n making the oath, 
lias r^ad the complaint or heard the complaint read, and 
knows the contents thereof, and the same is tiue of his own 
knowledge, except the matters therein stated on information 
and belief, and that as to those matters he believes it to be 
tme. When grtoted on the complaint, a copy of the com- 
plaint and verification attached shall be served with the injunc- 
tion: when granted upon affidavit, withotit notice, a copy of 
the affidavit shall be served with the injunction. 

Sxo. 114. An injunction shall not be allowed after the 
defendant has answered unless upon notice, or upon an order 
made aa provided in Section One Hundred and Sixteen, but in ^^^' "^^®'- 
such case the defendant may be restrained until the decision 
of the Court or Judge granting or refusing the injunction. 

Sxo. 116. On granting an injunction, or a restraining 
order, thei Court or Judge shaU require, except wher^ the ^"^^^^^^fi^- 
Territory, a Cotmty^ or a City is a party plaintiff, a written 
wdertaKing. with suffident sureties, to tne effect that the 
plaintiff wul pay to the party enjoined such damages, not 
etceeding Ian amount to be specified, as such party may 
snstain by reason of the injunction, if the Court finaQy decide 
tliat the plamtiff was not entitled thereto. 

Sxo. 116. If the Court or Judge deem it proper that the 
defendant, or ^y of several defendants, should he heard before (Met of hear- 
granting the injunction, Ian order shall be made fixing a time ^* 
^d pl^ for hearing the application, for the injunction, a copy 
of wnich order shall be served upon the person or persons 
designated therein, and the defendant inay in the meantime 
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be restrained. Upon the hearing, the parties may use affidavits^ 
other written evidence and oral testimony. 

Sbo. 117. An injunction or restraining order to suspend 
the general and ordinary business of a corporation shall not 
be granted without due notice of the application therefor, to 
be served in the manner prescribed for service of the summons 
in the action. 

Seo. 118. If an injunction be granted without notice, the 
defendant at any time before the trial, may apply, upon 
reasonable notice, to the Judge who granted the injunction, 
or to the Court in which the action is pending, or a Judge 
thereof, to dissolve or modify the same. The application may 
be made ux)on the complaint and the affidavit^ or affidavits, 
on which the injunction was granted, if any were used, or 
upon affidavits or other testimony on the part of the defendant, 
with or without the answer. If the application be made upon 
affidavit, or other evidence, on the part of the defendant, but 
not otherwise, the plaintiff may oppose the same by affidavits 
or other evidence in addition to the affidavits on which the 
injunction was granted, and the defendant may then In proper 
oases introduce rebutting affidavits or other evidence : prc^ri^dy 
that for the purpose of allowing the plaintiff to introduce 
further evidence, the answer or verification thereto attached 
shall be deemed an affidavit. 

Sec. 119. The Courts Jmay prescribe hj rule the time 
when, and the cases in which, the service oi affidavits to be 
used upon applications for injunctions, and motions^ to dissolve 
injunctions, shall be made; and Tosay also provide br rule for 
the giving of notice before such hearings, oi the kind of testi- 
mony to be used, and make all needful rules on the subject of 
injunctions not in conflict with this or other Acts. 

Sec. 120. If upon the hearing of an application for an 
injunction, or for the dissolution of an injunction, it does not 
satisfactorily appear that there is a sufficient cause for an 
irijunctioii, or if it api)ear that the exteiit of the injunction is 
too great, it shall be refused, dissolved or modified, as the case 
may be, and upon all such applications in actions respecting 
mines, the Court, or Judge hearinj^ the same, marj instead of 
granting or continuing the injunction, make an order requiring 
the party against whom the application is mdde, to give a bond 
in an amount fixed by such Court or Judge, with snfficaent 
sureties, io be approved bjr such Court or Judge-, conditioned 
for the payiiient to the plaintiff, of all damages which he may 
sustain l)yi»ason of the use or occupation of the mine, or other 
acts complained of, by the party giving the bond, his or its 
agents, servants, employes, grantees or other persons by his or 
its consent pending, tne litigation j if the' plaintiff finally 
recover: or mat "upon feilur^ to ^ive such bond within the 
time prescribed in the ord«r, the injunctianshall.be granted, or 
continued, as the case maybe; or the Court 'or Judge, may 
appoini} a reasiyer, to take charge of the miiie, or the piJoceeds 
theiBof, pendine the litigation. 

Sec. 121. It shall m good cause in the discretion of the 
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Court, or Jtid^, for the dissolntiozi of an injunction that the ^SoSS ^ 
plaintiff is dom^, or causing, or permitting to be done, some "" **"* 
act pending the lit^ation which, if continued, will be injurious 
to the defendant ii he fixially recover, or to the property in 
dispute. Biit the Court, or Judge, hearing a motion to disaolve 
an mjnnction, majr instead of granting such motion, direct by 
order that the plaintiff give to the parties restrained a bond 
conditioned, as provided in Section One Hundred and Twenty, 
or upon Ms failure to do so, within the time prescribed in such 
order, that the injunction shall be dissolved, 

CHAPTER 4.— Attachment, 

Sec. 122. The plaintiff, at the time of issuing the sum- 
mons, or at any time afterwards, may have the property of ^^^^^^^ 
the defendant attached, as security for the satisfacfion of any ®^ 

judgment that may be recovered, unless the defendant give 
security to pay such judgment, as hereinafter provided in the 
following cases: In an action upon a contract, which is not 
secured Dy mortgage, lien or pledge upon real or personal 
property, situated or being in this "^rritory, or, if so secured, 
when such securit;^^ has been rendered nugatory by the act of 
the defendant, against a defendant not residing in this Terri- 
tory, or against a person who has departed or is about to depart 
from the Territory or County wherein the action is brought, or 
who stands in defiance of an oiBcer, or conceals himself so that 
process cannot be served on him, or who is disposing of his 
property with intent to defraud his creditors. 

Sec. 123. The Clerk of the Court shall issue the writ of 
attachment upon receiving an affidavit by or on behalf of the '^^^o^ 
plaintiff, which shall be filed, showing: that the defendant is ^^ 
indebted to the plaintiff upon a contract, specifying the nature 
and amount thereof as near as may be over and above all legal 
set-offs or counter claims, and that the same has not been 
secured by any mortga^, lien or pledge upon real or personal 
property situate or Toeing in this Territory, or, if so secured , 
that said security has been rendered nugatory by the act oi 
the defendant; and that the same is an actual, bona fide, 
existing demand, due and owing from the defendant to the 
plaintiff, and that the attachment is not sought and the 
^tion is not prosecuted to hinder, delay or defraud any 
<5Teditor of the defendant, and specifying one or more of the 
causes set forth in the preceding Section. 

Sec. 124; Before issuing the writ the Clerk shall require 
^ written undertaking on the part of the plaintiff, in a sum not 
fess than two hundred dollars, nor exceeding the amount undertaking 
claimed by the plaintiff, with sufficient sureties, to the effect '^'^^^^ 
that if the defendant recover judgment, the plaintiff will pay 
^1 costs that may be ai^amed to the deiendant, and all 
damages which he may sustain by reason of tlie attachment, 
^ot exceeding the sum specified in the undertaking. 

Sec. 125. The writ shall be directed to the Territorial 
Marshal, his deputy, or the Sheriff of any County, in which 
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property of such defendant may be, and leqnire him to 
attoch and safely keep all the property of such defendant 
within the Coanty not exempt from execution, or so much 
thereof as may be sufficient to satisfy the plaintiff's demand, 
the amount of which shall be stated in conformity with the 
complaint, unless the defendant give him security by the 
undertaking, of at least two sufficient sureties, in an amount 
sufficient to satisfy such demand, besides cost, in which case 
to take such undertaking^. Several writs may be issued at the 
same time to the Territorial Marshal, his deputy, or the Sheriffs 
of different Counties. 

Sec. 126. The rights or shares which the defendant may 
have in the stock of any corporation or company, together 
with the interest and profits therein, and all oebts due such 
defendant, and all otner property in this Territory of such 
defendant not exempt from execution, may be attached, and 
if jud^ent be recovered, be sold to satisfy the judgment and 
execution. 

Sec. 127. The Territorial Marshal, his deputy, the Sheriff 
of the County, or his deputy, to whom the writ is directed and 
delivered shall execute the same without delay, and if the 
undertaking mentioned in Section One Hundred and Twentv- 
six be not given — ^as follows: First — Real jproperty shall be 
attached by leavins a copy of the writ with the occupant 
thereof ; or if there oe no occupant, by posting a copy m a 
conspicuous place thereon, and filing a copy, together with a 
description of the property attached, with tne Recorder of the 
County. Second — ^Personal property capable of manual deliv- 
ery sMll be attached by taking it into custody. Third— Stock 
or shares, or interest in Stock or shares, of any corporation or 
company, shall be attached by leaving with the JPresident, 
or other head of the same, or the Secretary, Cashier, or Man- 
aging Agent thereof, a copy of the writ, and a notice stating 
the stock or interest of the defendant is attached in pursuance 
of such writ. Fourth — ^Debts and credits, and other personal 

13ro]perty, not capable of manual delivery, shall be attached bv 
eaving with the person owinc such debts, or having in his 
possession, or under his control, such credits or other personal 
property, a copy of the writ, and a notice that the debts owine 
Dj nim to the defendant, or the credits or other personal 
property in his possession or under, his control belonging to 
the defendant, are attached in j)ursuance of such writ 

^ Sec. 128. Upon receiving information in writing from the 
plaintiff or his attorney, that any person has in his possession, 
or under his control, any credits or other personal properhr 
belonging to the defendant, or is owing any debt to the defend- 
ant, the Territorial Marshal, or the Sheriff* of the County, shall 
serve upon such person a copy of the writ, and a notice that 
such credits, or other property or debts, as the case may be, 
are attached in pursuance of such writ. 

Sec 129. All persons having in their possession, or 
under their control, any credits or other personal property 
belonging to the defendant, or owing any debts to the defend- 
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ant at the time of service U'pou them df a copy of the writ and 
notice, as provided in the two last Sections,, iahall be, unless 
such pitoper^ is delireied np or transferred, or stioh debts be 
paid to the Territorial Marshal, or the Sheriff of the County, 
liable to the plaintiff for the amount of such credits, property 
or debts, until the attachment be discharged, or any judgment 
recovered by him be satisfied. 

Seo. 190. Any i)erson owing debts to the defendant, or 
having in his possession or under his control any credits or 
other personal property, belonging to the defii^ndant, may be Bxamination. 
required to attend before the Court, or Judge, or a referee ap- 
pomted by the Couri;, or Judge, and be examihed on oath 
respecting the same. The defendant may also be required to 
attend for the purpose of giving information respecting his 
properH^, and may be examined on oath. The Court, or Judge^ 
may, after such examination, order personal property capable . 
of manual delivery to be delivered to^the Territorial Marahal, 
or the Sheriff of tlie Oottnty, on such terms aa maybe just, 
having reference to any liens thereon or claims against the 
same, and a memorandum to be given of aU Mother personal 
property, containing the amount and description thereof. 

Sec. 131. The Territorial Marshal, or the Sheriff of the 
County shall make a full inventory of the property attached, 
and return the same with the writ. To enable him to make Betumof 
snch returns as to debts and credits attached, he shall request, officer, 
at the time of service, the party owing the debt, or haying the 
credit, to give him a memorandum stating the amount and de* 
Bcription of each; and if such memorandum be refused, he 
shall return the fact of refusal with the writ. The party re- 
fasing to give the memorandum, may be required to pay the 
costs of any proceeding, taken for the purpose of obtaming 
information respecting the amount and description gf such 
debt or credit. 

Seo. 132. If any of the property attached be perishable, 
the Territorial Marshal, or the Sheriff of the County, shall sell 
the same in the manner in which slich property is sold on 
execution. The proceeds and other proi)erty attached by him J^StJ^ • 
shall be retained Iby him, to answer any jud^ent that may betcS/ 
be recovered in the action, unless sooner subject to execution 
^pon another judgment recovered previous to the issuing of 
the attachment. Debts and credits attached may be collected by 
him, if the same can be done without suit. The receipt of the 
Territorial Marshal, or the Sheriff of the County, shall be a 
sufficient discharge for the amount paid. 

Seo. 133. If any personal property attached be claimed p^p^rt- 
by a third person as nis property, uie Territorial Marshal, or oiaimSv 
the Sheriff of the County, may summon a juiy of six men to *^ p*^' 
try the validity of such claim; and such proceedings shall be 
liad thereon, with the like effect, as in case of a claim after 
levy upon execution. • 

Sec. 134. If judgment be recovered by the plaintiff, the 
Territorial Marshal, or the Sheriff of the County, shall satisfy JJ^fTJSS^ad. 
the same out of the property attached by him which has not 



40 LAWS OF UTAH. 

been delivered to the defendant, or a claimant as hemnafter 
providegi, or STibjected to execnUon on aaiotlier jiidgm^nt re- 
covered ,previo3as. to the issuing of the attachment^ if: it be 
sufficient tor that purpose: Fir^t— By paying to the plaintiff the 
proceeds of all sajes of perishable property sold by him, or of 
any debts or credits collected by him^ or ^so mnch as shall be 
necessarv to satisfy the judgment. Second — H any balance 
remain due, and an execution shall. have been issued o^l the 
judgment, he shall sell under the execution, so muoh of the 
property, real or personal, as may be necessary to satisfy the 
Dalance, iS enough for that purpose remain in his hands. 
Notioe of sale, ^otice of the sales shall be given, and the sales conducted as 
in other cases of sales on execution. 

Sec. 185. If, after selling all !;the property attached by 
him remaining in his hands, and applying the proceeds. 
Same. together Tyith the proceeds of any debts or cr^ts collected by 

him, deduicting the fees, to the payment of the judgitnent, any 
balance shall remain due, the Terntorial Marshal, or the Sheriff 
of the County, shall proceed to collect such balance as upon, 
an execution ii other cases. Whenever the judgment shall 
have been paid^ the Territorial Marshal, or the Sheriff of the 
County, upon reasonable demand, shall deliver over to the 
defendant the attached property remaining in his hands, and 
any proceeds of the property attached unapplied on the 
judgment. 

Sec. 136. • If the execution be returned unsatisfied, in 

]^j|^^^ whole or in part, the plaintiff may prosecute any undertaking 

ttoni^uSSed given pursuant to Section One Hundred aiid Twenty-Six, or 

luuatisfled. gection One Hundred and t'orty , or he may proceed as in other 

cases upon the return of an exiecution. 

Sec. 137. K the defendant recover judgment against the 
plaintiff, any undertaking received in the action , all the pro- 
ceeds of sales and money collected by the Territorial Marshal, 
^^^^iSSd- or the Sheriff of the County, arid all the property attached 
J2*^2^" remaining in the hands oi the Territorial Marsnal, or the 
Sheriff of the County^ shall be delivered to the. defendant or 
his agent; the order of attachment shall be discharged and the 
property released therefrom. 

Seo. 138. Whenever the defendant shall have appeared 
Dfachargeof ^^ *^^ actiou, he ma^ Q'Pply, upon reasonable notice to the 
a^gm^^ plaintiff, to the Court in which the action is pending, or to the 
Judge thereof, for an order to discharge the attachment, wholly 
or in part, upon the execution and filing of the undertaking 
mentioned in the next Section. Such order may be granted 
directing the relea,se from the operation of the attaichment, 
upon, the filing of suph undertafing and the iustificatiori of 
the sureties thereon, if required by the plaintiff, of all or any 
part of the property, money, debts or credits attached as the 
case may be. All the proceeds of sales and moneys collected 
by the Territorial Marshal, or the Sheriff of the County, and 
all the property attached remaining in his hands, so released, 
shall be defivered or paid to the defendant upon the filing of 
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such nndertaMng and making such justification, if required 
by the pMntiflF. >v 

Sec. 139. On »toting such order the Cfeurt or the Judge 
shall require an undertaking on behalf of the defendant, with 
at least two sureties, residents alid freeholders or housfeholders undertakiii» 
in the County, wMch shall be filed to the effect in case the o* ^ef endwilr * 
value of the ptbperty or the toiount of money, debts or credits 
souffht to te releafeed shall ^ual or exceed the ampT|.nt claimed 
by 9ie plaintiff in the doinplaiiit, that the defendant will pay 
to the plaintiff the amount of the judgment which inay be re- 
covered in favor of the plaintiff in the action, not exceeding the 
sum specified in the undertakijig, which shall be at least double 
the amount so claimed by the pladntiff; or to the effect,. in case 
the value of the property or ux0 amount of money, debts or 
credits sought to pe released shall be less than the amount sa 
claimed by the . plaintiff, thiat the defendant will pay the 
amount of such judgment, to the extent of the value of the 
property, or amount of money*, or debts or credits sought to be 
released, not exceeding the suna specified in the undertaking,, 
which shall be at least double the value of such property, 
money, debts or credits. The value of such property sought 
to be released, if disputed, shall be determined by the Court 
or Judge thereof, upon proof, or by a sworn appraiser, or 
sworn appraisers, not exceeding thi^e, to be appomted by the 
Court or the Judge for that purpose. Before hlmg the under- 
taking the defandant shalf serve a copy thereof upon the 
plaintiff, and if the plaintiff require a justification by^ the 
sureties, he shall give notice thereof to the defendant within 
two davs, or at the time of giving notice of motion for an order 
to discharge the attachment, the defendant may in his notice 
name the sureties; and if the plaintiff require them to justify, 
he shall give notice thereof at the hearing of the moti9n. If 
required, the sureties shall justify before the Court in which 
the suit is pending, or the Judge thereof, after reasonable 
notice. 

Sec. 140. The defendant may also, any time before 
the time of answering expires, apply on motion, upon reason- Motioniorffl*' 
ble notice to the plaintiff, to the Couyt in which the action is 2jgX?«it. 
brought, or to the Judge thereof, for the discharge of the 
attachment, on the ground that the writ was improperly 
issued. 

Seo. 141. If the motion be made upon aflBidavits on the pi^intiff may 
part of the defen,d:aai1L but not otherwise, the plaintiff may oppose by 
oppose the same by affidavits or other evidence, in addition to ^^^^f^^°^ 
taose on which the writ of attachment was issued. 

Sec. 142, If upon such application , it shall satisfectorilj^ iMBciiarff 
apj)ear that the writ of attachment was improperly issued, it S*^t?* 
flTiflill be dischaiFfied 

Seg. 143. TheTenitorial Marshal, or the Sheriff of the 
County, shall return the writ of attachment with the summons, netuni of 
if issued, at the same timje; otherwise within twenty days after ^®®'* 
its receipt, with a certificate of Ms pipoeeding indorsed thereon 
or attached thereto. 
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Sec' 144. When it is admitted', bjr the pleading ot ex- 
Court mar auunation of a party, that he has in hia possession or under 
orderdeuvery. his control, any money or othej thing ' Capable of delivery, 
which being the subject of litig^ion ig neldl)y ;him a? trustee 
for another party, or which belong^ or is due; to another party, 
the Court may Order the same, upon motion, to be deposited, 
in Court, or dolivered to such party, upon such conditions aa 
may be just, subject to the fuAher direction of the Court. 

Sec. 145. A receirer may be appointed by the Court ia 
which the action is pending, or by a Judge ^^thereof: First — 
Before judgment, provisionally, on the application of either 
I^PgS^J®"^ party, when he establishes ^prirna facie xi^i to the property, 
or an interest in the property which Is the subject of the action, 
and which is in the pos^ssipn of an adyerse party, and the 
property or its rents and profits are in danger of being lost or 
materiimy injured or impaired- Second— After judgment tp 
dispose of the p;roperty according to the judgment, or to pre- 
serve, it during the pendency of an appeal; and Third — In 
such other cases as are in accordanqe with the practice of 
Courts of Equity jurisdiction. 
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TITLE VI. 

I 

Of the Trial and Judgment in Civil Actions. 

CHAPTER L— JuDGMEirr est Geioieal. 

Sec. 146. A judgment is the final determination of the 
rights of the parties in the action or proceeding, and may be 
entered in term or vacation. 

Sec. 147. Judgment may be given for or against one or 
more of several plaintiflFs, and for or a^nst one or more Of 
several defendants; and it may, when the justice of the case 
requires it, determine the ultimate rights oi the parties on each 
side, as between themselves. 

Seo. 148. In an action against several defendants, the 
Court may, in its discretion, render judgment against one or 
more of them, leaving the action to proceed against the others 
whenever a several judgment is proper. 

Seo. 149. The reUef granted to the plaintiff, if there be 
no answer, shall not exceed that which he shall have demand- 
ed in his complaint; but in any other case the Court may 
grant him any relief consistent with the case made by the com- 
plaint and embraced within the issue; 

Sec. 150. An action maj^ be dismissed, or a judgment of 
nonsuit entered in the following cases: First— By ihe plaintiff 
himself at auj time before trial, upon the payment of costs, if 
a counter claim has not been made. If a provisional remedy 
has been allowed, the undertaking shall thereupon be deliv- 
ered by the Clerk to the defendant, who may have his action 
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thereon. Second — By either party upon the written consent 
of the other. Third — By the Conxt wnen the plaintlflf fails to 
appear on the trial, and the defendant appears and asks for 
the dismissal. Fourth— By the Court, when npon trial and 
before the final subn[iission of the case the plaintiff abandons it. 
Fifth — By the Court, "npon motion of the defendant, when 
upon the trial the plaintiff fails to prove a sufficient case for 
the jury. The dismissal mentioned in the first two subdivi- 
aons fihail be made by an entry in the Clerk's .raster. 
Judgment may thereupon, be entered accordingly. In every 
other case the judgment shall be rendered oh the merits! 

• 

CHAPTER 2.--nJui>GMENT upon Failuee to Answer. 

Sec. 151. Judgment may be had, if the defendant fail to 
answer the conmlaint, as follows: First — In an action, arising 
upon contract for the recovery of money or damages only, 2 jud-ment 
no answer has been filed with the Clerk of the Court within fiSSato ^* 
the time specified in the summons, or such further time as"*^'^' 
may have been granted, the Clerk, upon the application of 
the plaintiflF, shall enter the default of the defendant, and 
immediately thereafter enter judgment for the amount speci- 
fied in the summons, including the costs, against the defendant, 
or against one or more of several defendants, in the cases pro- 
vided for in Section Thirty-Two. Second — In other actions, 
if no answer has been filed with the Clerk of the Court within 
the time specified in the summons, or such further time as may 
have been granted, the Clerk shall enter the default of the 
defendant; and thereafter the plaintiff may apply, at the first, 
or any subsequent term of the Court, for the rehef demanded 
in the complaint. If the taking of an account, or the proof 
of any fact, be necessary to enable the Court to give judgment, 
or to carry the judgment into eftect, the Court may tStethe 
account, or hear the proof, or may, in its discretion, order a 
reference for that purpose. And where the action is for the 
recovery of damages, m whole or in part, the Court may order 
the damages to be assessed by a jury; or, if to determine the 
amount <5 damages, the exsmination of a long account be 
necessary, by reference, as above provided. Third — In actions 
where the service of summons was by publication, the plain- 
tiff, upon the expiration of the time designated in the order of 
publication, may, upon proof of the publication, and that no 
answer has been filed, applv for judgment; and the Court 
shall thereupon require proof to be made of the demand men- 
tioned in the complaint, and if the defendant be not a resident 
of the Territoify, shall require the plaintiff, or his agent, to be 
examined on oath respecting any payments that have been 
made to the plaintiff, or to any one for his use, on account of 
such demand, and may render judgment for the amount which 
he is entitled to recover. 
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CHAPTER 3.— Of Issues and the MANmEB of theib 

Disposition. 

Sbc. 162. An issae arises when a fact or conclnsion of 
law is maintained by the one party, and controverted by the 
mrai an s«me other. Issnes are of two kinds: Fiist^-Of law; dnd: Second— 
Of fact. 

Sbo. 163. An issue of law arises upon a demnrrer to the 
Of Jaw. complaint, or an answer as to some part thereof. 

SEC. 164. An issue of fact arises: First— Upon a material 
Of fmoL . allegation in the complaint, controverted by the answer; and, 
Second — Upon new matter in the answer, except an issue of 
law is joined therein. 

Sbo. 166. An issue of law shall be tried by the Court 
Of iftWf iiow tinless it be referred, upon consent, as provided in Chapter Six 
««»• of this Title. . 

Sec. 156. An issue of fact shall be tried by a jury, unless 
Of fBiei, bow a jury trial is waivied, or a reference be ordered as provided in 
*'**^ this Act. Where there are issues, both of law and fact, to the 

same complaint, the issue of law shall be first disposed of. 
Sec. 167. The Clerk shall enter cases upon the calendar 
Bntry of oases of the Court according to the date of the issue, unless other- 
onoaioMiur. ^g^ provided by rule of Court. 

Sec. 168. Either party may bring the issue to trial, or 
to a hearing, and in the absence of the adverse party, unless 
the Court for good cause otherwise direct, may proceed with 
the case and &ke a dismissal of the action, or a verdict or 
judgment, as the case may require. 

Sec. 169. A motion to postpone a trial, on the ground of 
the absence of evidence, shall only be made upon affidavit 
showing the materiality of the evidence expected to be ob- 
PM^ement tained, and that due difigence has been used to procure it. The 
^"^ Court may also require the moving party to state, upon affi- 
davit, the evidence which he expects to obtain; and if the 
adverse party thereupon admit that such evidence would be 
given^ and that it be considered as actually given oh the trial, 
or offered and overruled as improper, the trial shall not be 
postponed. ^ The party obtaining the posti)onement of a trial 
shall also, if required by the adverse party, consent that the 
testimony of any witness of such adverse party, who is in 
attendance, be then taken by deposition before a Judge or 
Clerk of the Court in which the case is pendifag, or before such 
other officer as the Court may indicate, which shall accordingly 
be done, and the testimony so taken may be read pn the trial with 
the same effect, and subject to the same obiections as if the 
witnessess were produced. In actions involving the title to 
mining claims and quartz ledges, if it be made to appear to 
the satisfaction of tne Court that in order that justice may be 
done, and the action fairly tried on its real mentSj it is neces- 
sary that further developments should be made, and that the 
•pBTty a]pplying has been guilty of no laches and is acting in 
good faith, the Court shall grant the i)ostponement of the 
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trial of the action, giving the part^ a reasonable time in which 
to prepare for trial. And in granting such postponement, the 
Court may, in its discretion, annex as a condition thereto, an 
crier that the party obtaining such postponement shall not, 
pending the trial of the action, remove from the premises 
in controversy, any valuable quartz rock, earth or ores, and for 
any violation of an order so made, the Ctourt, or Jud^ there- 
of, may punish for contempt, as in the cases of violation of an 
order of injunction, and may also vacate the order of post- 
ponement. 

CHAPTEB 4.— TsiAL bt Juey. 
ARTICLE 1. 

Ibrmation of the Jury. 

Sbo. 160. When th^ action is called for trial by jury, the 
Clerk shall prepare seperate ballots, containing the names of ju^y, ^^^ 
the jurors summoniM who have appeared a^nd not been^"^'"' 
excused, and deposit them in a box. He shall then draw from 
the box twelve jiames; and the persons whose names are drawn 
shall constitute the jury, li the ballots become exausted 
before the jury is complete, qr if from any cause a: juror or 
jurors be excused or disonarged, the Territorial Marshal, or the 
Sheriff of the County shall summon, under the direction of 
Court, firom the citizens of th0 County, and not from, bystand- 
ers, so many qualified persons as may be necessary to complete 
the jury. The jury shall consist of twelve persons, unless the 
parties consent to a less number. The parties may consent to 
any number not less than foul*. Such consent shall be entered 
by the Clerk in the minutes of the trial. 

Sbo. 161. As soon as the Jury is completed, an oath or 
affirmation shall be ad^iiniipteired to the ji;jx)rs, in substance ^^oJoSSL 
that thev, each of them, will well aod truly try the matter in 
issue between--^ — : — , the plaintiff,; an 4: — -, the defend- 
ant, and that ; they will hive no communication with any 
person on the . Subject ma^i: of th^ txial, except wijbh afellow 
juror, imtil they have agreed upon thj^ir yeidict^ or been 
discha^rged by tihe Go^rt, and ftt^^ verifliot rpndeped accord- 
ing to the law and the evidence. If the jury shall retire to 
deliberate upon their v(Kr^ct^ *^*®J ®^W ^ placed in chaige of 
the Territo;^al Marshal, or the Sheriff of the County,, who 
shall keep ihsm separate and apart froaoa all others, an^ from 
sepfifcratiuff, until they shall h^v^ a^i;^^^^ upon, their verdict, or 
been discnaq^ by the Court. If necesipary, it i|hall be the 
duty of the Territorial Marsh^y i>r'the Sheriff of the County, 
at toe charge^pf the parties to .the action, to pp^vi^ef ibod for 
the juiy. 

S:&o. 163. ^ther party may challe^g^ the jurors; but 
when thereare several parties on^either side, they sh^all join in chauenge. 
a challenge before it can be made, unless the Court otherwise 
order or direct The challenges shall be to individual jurors, and 
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shall be peremptory or for cause. Each party shall be entitled 
to six peremptory challenges. / 

Sec. 163. Cfhallenges for cause may be taken on one or 
more of the following grounds: First — ^A want of any of the 
chauenge for qnalifications prescribed by statute to render a person compe- 
^^'^ tent as a juror. Second — Oonsanguinity within the third 

degree to either party. Thirdr— Standing in the relation 
of debtor or creditor, guardian and' ward, master and servant, 
employer and clerk, or principal and agent to either party; or 
being a member of the family of either party; or a partner, or 
united in business with either party; or oeing secunty on any 
bond or obligation for either party. Fourth — ^Having served 
as a juror or been a witness on a previous trial between tlie 
same parties for the same cause of action; or being then a 
witness therein. Fifth— Pecuniary interest on the psSt of tlie 
juror in the event of the action, or in the main question invol- 
ved in the action; except the interest of the juror as a member 
or citizen of a municipal corporation. Sixths — Having formed 
or expressed an unqualified opinion or belief as to the merits 
of the action; or the main question involved therein; provided j 
that the reading of newspaper accounts of the subject matter 
befolre the Court sh^ not disqualify a juror either for bias or 
opinion. Seventh — The existence of a state of mind in the 
juror, evincing enmity against, or bias to either party, 
chauenge, SE0..164. Challenges for cause shall be tried by the 

bow tried,* Court. The jurot chaJlenged, and any other person maybe 
examined as a witness on the trial of the challenge. 



Juror beoom- 
ing'aick. 



Charge to 



ARTICIiE IL 

donduee <^ the TriaX. 

Sec. 166. If, after -the impanneling of thie jury, and 
before a verdict, a iuror be(k>me ack, so as to be unable to 

Eriform his duty, the Court imay order him to be discharged, 
that case the trial ^hall iproceed with the other jxirors: 
provid^ed^ the juiy be liot reduced to less than two-tlurds of 
the original numller sworn. Should the jury be reduced to a 
less number than tw6-tMrds from 0ach cause, the Himaining 
jurors shall be discharged^ and a new jury naily then 0!p after- 
wWd^ be iinpanneled. 

S*o. 166. In charging the jury , the Court shiall state to 
them such matters of law as it thinks necessary for their 
information in giving their verdict, and shall give, or refuse to 
jgive, such other instructions, upon points of law. as either 
party may reqtie6t; and If it state the testimonyof the ease, 
it Shall also inform the itiry tha* they are the -exclusive 
judges of all questions or fact. The Court shall furnish to 
either party, at the time, ux)on request, a statement in writing 
Of the points' of law contained in the charge, or shall sign, at 
the time, a statement of such points pir^p^m and submitted 
by the couiisel of either party. 

Sec. 167. Af tet hearing the charge, the jury may either 
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decide in Court, or retire for deliberation. If they retire, they J2Sd™in^ 

shall be kept together in a room or some other convenient court, or 

place provided for them, under the chai^ge of one or more '^'®' 

officer, until they agree upon ■, their verdict, or are discharged 

by the Court. The officer shall, to the utmost of his abihty, 

keep the jury separate from other persons; he shall not suffer 

any communication to be made to them, or make any himiself , ^*^ ^*^®' 

unless by order of the Court, except to ask them if they have 

agreed upon their verdict; and he ^nall not, before the Verdict 

is rendered, communicate to any person the state of theif 

deliberations, or the verdict agreed upon. 

Sec. 168. . Upon retiring for deliberation, the jury may 
take with them all papers Texcept depositions) which have 
been received as evidence in the cause, or copies of slichp^^pers what papers 
as ought not, in the opinion of the Court, to be taken froiiUihe J^ ™*^ 
person having them m posfiessioh; and they may also take 
with them notes of the testimoi^iy, or othet proceedings on 
the trials taken by thiemselves. or any of them; but none taken 
by any Other person. 

Seo. 16d. . After the jury hive retired for deliberation, if jg^^^ ^f 
there b<e a disagreement between them as to any part of th6 imrfor 
testimony, or if they desire to* be informed of any point of law *°«™«*^°*- 
arising in the caiuse, they majr require the officer to conduct 
them into Court. Upon their being brought into Court, the 
information required shall be givesn in the presence of, or after 
notice to, the parties or counsej. 

Sec. l70. In all cases where a jury are discharged, or ^,f^^^ 
prevented from giving a verdict by reason of accident or other di^arg«d 
cause during the progress 6f tne trial, or after the cause is ^rd?^ 
submitted to them, the action may be a^ain tried*, immediately 
or at a future time., as the Court shall direct. 

SeoI 171. While the jury axe absent, the Court maj 
ajoum from time to time in respect to other business, but it nnaiadjoiOTx-^ 
shall nevertheless be deemed open for every purpose con- SS^^^S. 
nected with the cause submitted to the jtity until aL verdict is 
rendered or the jury d^schiaxi^d. The Court may direct the 
jury to brihg in a sealed verdict at the opening of the Court, 
m case of aiti agreement durinc^a recess or adjourniiient for the 
day. A fitial adjournment Of the Court for the term shall 
discharge the jury. 

Sec. 172. Whe^i the jury have agreed ^pon their verdict 
they shall be conducted into Court by the officer having them ve»^ct. 
in chaige. Thieir names shall : be called, and they shall be 
asked by the Court, or the Clerk, whether they have agreed 
upon their verdict; and if the foreman answer in the al&ma^ 
tiv^ they sh^ deliver the fii|me to iHe Cterk. 

Secl 173. If the verdiist be informal or insufficient in not 
covering . the whole /issue or Issues submitted, the verdict ^rwted* 
may be corrected by the jury under the advice of the Court, or 
the jury may again be 8^]it out 

• Seo, 174. When the verdict is given, which must be by 
unanimous agteement, Except bv tne ooilsent of .parties, it ^^^^^^ 
shall be read aloud by the: Clerk in open Courts and if not 
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informal or inaufficient, it shall immediatelj be recorded in 
full in the miiintea. 

ARTICLE 3. 

T/ia Ferdiof. 

Sao. 175, The verdict of the juiy is either general or 
vardiot, special. A general verdict is that by which they pronounce 
kind of. generally upon all or any of the issues, either in fevgr of the 
plaintiff or defendant; a apecial verdict is that by which the 
fary find the facts only, leaving the judgment to the Court. 
The special verdict shall present the conclusions of feet as 
established hj the evidence, and not the evidence to prove 
them; and those conclusions of fact shall be so presented as 
that nothing shall remain to the Conrt but to draw &om them 
conclusion of law. All verdicts shall be given in writing and 
be signed by the foreman of the jury. 

Seo. 176. When a verdict is found for the plaintiff, in an 

action for the recovery of money, or for the defendant, when' 

^2SSit*(5^ a counter claim for the recovery of money is estalMished 

r^^rf. exceeding the amount of the plaintiff's claim ae establjjshed, 

the jury shall also find the amount of the recovery. 

Seo. 177. In .an action for the recovery of specific 
personal property, if the property has not been delivered-to 
in»otioBto the plaintiff, or the defendant, by his answer, claim a return. 
fl^'J^'^" thereof, the jury, if their verdict be in favor of the plaintiff, or 
if, being in avor, of the defendant, they also find that he Is 
entitlea to a return thereof, shall nnd the value of the pro- 
perty, and may, at the same time, assess the damages, if any 
are claimed in the complaint or answer, which the ptevailing 
party has snatained by reason of the taking or d**ention <« 
such 

S iceiving a verdict, an entry shall be 

^^Jj made 3 minutes of the Court, specifying the 

time ( of the jurors and witoesaes, and the 

verdit special verdict is found, eitlier the 

judgi reohi or if th,e case be reserved for 

aigus aderation, the order thus reserving it. 

CHAPTEB P.— TRIAt BY CouBT. • 

Jw^^wiy Si!0. 179. Trial by jury maybe waived by the several 
parties to an issue of fact in. actions arising on contract, and 
with the a^ent c^ the Court in other aotions, in the manner 
following: First-^By failing to ^tt)ear at the trial. Slecond — 
By written oona^it, in person, orby attorney, filed with the 
Clerk. Third— 'By oral conseitt in op^a Oouri, entered in the 
minutes. 

Seo. 180. Upon the trial of an issue of fact by the Court, 
its decision shall be given in writing, and filed ynm- the Clerk, 
within ten days after the trial shall have tafasn place. In 
giving the. decision, the facts found and the conclusions of law 
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shall be sejyarafely 9tated. Judgment jypon the decision shall 
be entered accordingly. 

Seo. 181. On.a judgment upon an issue of law^if the 
taking of an account oe neoesdary to enable the court to com- 
plete the Judgment, a reference may be ordered. Chancery 
cases may be tried by the Court, with or without the finding 
of a jury, upon issues .designated by the Court. . 



CHAPTER 6.— Of Refebences aih) TittAL by Refeeee. 

SJBO. 182. A reference ihay be ordered ux)on the agree- ^^^ 
ment of the parties, filed with the Clerk, or entered in the '^^'^^ 
ndnntes. Pirgt— to try any or all of the issues in an action or 
proceedings whether of fact or of law, and to rex)ort a judg- 
ment thereon. Second — To ascertain a fact necessary to enable 
the Court to proceed and determine the case. 

Sec. 183. When the parties do not consent, the Court suae, 
may, upon the application of either, or of its own motion, 
direct a reference m the following cases: First— When the trial 
of an issue of facts requires the examination of a long account 
on either side; in which case ' the referees may be dfiected to 
hear and deciae the whole' issue, or report upon any specific 
question of fact involved therein. Second— When the taking 
of an account is necessary fdr the- information of the Court . * 
before jud^ent, or for carrying' a judgment or order into 
eflfect. Third— When a qtiestion oJT fact, other than upon 
the pleadings, arises upon motion or otherwise in any stage of 
the action; or. Fourth— When it is necessary for the informal 
tion of the Court in a spedal prooeedinir. 

Sec 184. A reference may be ordered to &py per^n or penoosto 
persons, not exceeding thr^/agfeedw by the parties, if ^^™ <>'*«'*^ 
the parties do i^bt agree, the Cpurt or Judge shall appoint one 
or more referee^, npt exceedii^ff three , who reside in the County, 
in which the action or procieeditig is titiiable, and agaihst whom 
there is no legal objection. ' ; .' '^ ' ^ . ! , nefewea, 

Sec. 185. Either party may bjyi^ct to the . ^pppolntmept Sp^SSt. 
of any person as referee pft one . or more of tne following 
grounds: First-r^A want of ^.any of the qualifications pTescribed 
bv statute to render a person competent aa a juror. Second-^ 
donsanguinity within the .third ji^gj^ to either party. Third 
—Standing in tl^e relation of guardjian and wara, master and 
servant, employer and clerk, or principal and agent, to either , 
party,.<)r,bein^^. member of the famuy of either paarty, or a 
partner in business with either party, or toeing secujpty oi^ any 
bond op obligation for either . party* , Fourtl^flay^nff served 
as a juror .oroeing a witness on "any trial betw^n the same 
partiep^ipr the same cause of .action, or, beiif g then.,a witness in 
the ca.use. Fifth— Pecuniary interest oh the part of such 
person, in the event of the action, or in the n^ain question 
involved in the action^ Sixt!h— Having formed or expressed 
an unqualified opinion or belief as to the merits of the action. 
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Seveiith-^Tlie eiiBtence of a state .ofiniiid in gpch peiBon. 
evinciDg enmity against or bias to either party. 

&E0. ■ 186'.' ■ Ito cil^tioiiB taken to the appointment of any 

obieaiMg, • p^Boa' as i^ferci^ i^dll be he^'iuid:diBpoaea of by the Coart. 

^wdivoMd -^ffidaVltB m^y be read and tany^pCTBcni examined aie awitnesB 
as to Bach objections." ■ ■t.-v:' 

^^ Sec. 187, "The t«fereefl ehail make their report within ten 

^gjlj' days after tie testimony before them is closed. Their report 
upon the whole issne shall stand as the decision of the Court, 
and npp^ fiIing;thereportwith theCler]^of the Conj^, judg- 
ment may be entered thereon in the same maimer as if the 
■ action .l^,,be^pjt4ed.by th^ Court. The decision of the 
■ lefereesiniay t^e-i^ypepjed toandi^vtewedin likemaaweras if 
madq by t^e ^owtN. W^en the,iie?^r«!nce is to report the fects, 
the leport sh^tapre, the, effect ^f i.spebiaj vej:^t, 

CH-APTER 7.— GbWEBAL PhOVI8K)M8;Ilta<ATIHO to TeIALS. 

"Jy.,\, /'!; ;!''■,-,;'■ ■■;/;:iBTrci;E;!i.. ■:;■,::,''. * ',,;.', [ 

■''''■■■■ '■';■" "'Hx^Hona. ''''''.! ;'■'". 

-"" ' ' . ' - • ■ .'' i^tfiil: it the* trial 

sxoepooD r , ptich' trial be by 

^^P"^ leciaiop Xfe w^e 




y- Jlbt; pajficularly 

the jidge'jjor, if 
h™ fv- Tfi ^7 the' Gl&ik. 

"^•^"^ byilie,Clerk,Jt 

-■'at the time'fcor- 

leii not deliTered 

, '. ^ 56 entered in the 

' Judt^'sfidiifit^ arid afterwards^ettied.'inV statement of the 

case ' as j)K>Tid^d xoitWiBAcU pffmi^'ed^ta&t if theJudge shaJl 

in a&y'ca* ftfuB^'to. allow' ari'exoepnoh Ip accordance with 

ti^','fii6i%,'&nv' pariJy 'kggri^ved" theteby Biay petition the 

Supreme* COyrt forJeave'to j)rov% the eariie, and sji^. have the 

Pi„rt<v right BO to do, in '^ch'mOde bjid njai^ner, and according to 

. snch Tegulfatldna sia tlie Snptem^ Cottrt may' by mlee inipose, 

and Bnctt eitceptiotie Si^' are allowed py said- SupteiheConrt 

Bh^lbeconieq,TOjt of'.tbe.record of the danse. ,,'.■'■''',■ 

8ec; 190. T*f9'|t>aitieular''f6rm of excepljoii '^lall be 

^^^ Tegnired; The objection ^all bo statecf with eo intib^' Of the 

eVfaence; fir'bther matter, -as is necessary .to e^Eplton' it.'biit no 

moite, and ITib whole as briefly as possible. 

Sec. 191:' When a cknse has been tried by the Court, or 

wiwninipii«i ^Y ^^'^'^^1 ^d '^ decision or reportis not iliade immediately 

alter the closing of the testimony, the decision or report shall 
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be deemed excepted to on motion for a new trial or on appeal, 
without any special nptice that an exception is tahen thereto. 

ARTICLE 2. 

Sec* 183. A new trial is a re-examination of an issue of ^^^^'^^^^ 
fact in the same. Court after a trial and decision by. a jury, 
Court, or referees. 

Sec. 193. The former verdict or .other, decision may be 
vacated and a new trial grafted oh the application of the party por what 
aggrieved for any of the following causes, ixiaterially affecting cauees granted 
the substaiitial rights of ^uch party: Krs<r-;-Irr^gularity in the 
proceeding of the Court, jury, or adverse party y or any order 
of the Court, or abuse of discretion by which either paxty was 
prevented from having a fair trials ' Second— Misconduct of 
the jury. Third— Accld^nt, or fifurpiise, which ordinary pru- 
dence could npt h^ve guarded against. Fourth-r-Newly 
discovered evidence, material for the party making the apph- 
cation, which he could not with reasonable dihgehcl' have 
discovered and produced at the /trial. Kfthr— Excessive 
damages. Sixth— Insufficiency of the evidence to justify the 
verdict or other .decision; or that it is against law. Seventh- 
Error in law occurring at the trial and accepted to by the party 
making the application. 

Sbo, 194. When the application is made for a ^cause Application, 
mentioned in the ftrst^ secoiiLd, third and fourth ^u1^divlsions ^^^ ™*^®- 
of the last Section, it shall be; made ui)pn affidavit; for any 
other cause it shall be made ux)oh a statement prepared, as 
provided in the next Section. : 

Seo. 195. The party intending to move for a new trial 
shall give notice of tne same as follows: Wl^en the action has 
been tried by a jury, .within five . dajrs after the rendition of 
the verdict, and when the action has jDeen tfied by the Court SmoSSiffor. 
or by a referee vrithln ten days after receiving written notice of 
the rendering of the decision of the. Judge, or of . the filing the 
report of the i^eree. The notice . shall designate generally 
the grounds upon which the motion will be made. .Within 
five aays after giving such notice, the said party shall pre- 
. pare and file witn the Clerk the affidavit 6r statement reg^mred 
by the last Section; A copy of the affidavit shall on tjie same 
day be served on the adverse party. . The party preparing the 
statement shall number the pa^es. and lii^es thereof^^nd after 
having filed the same with the Clerk,. and had such filing 
entered and indorsed, shall serve) the same on the adverse 
party on the. same; day, whp may propose amendments thereto, 
referring to the page and line of*the statement, and shall 
within five days after the service on him of the statement, file 
his amendment with the Clerk, and af tei^ having such nling 
entered and indorsed, shall on the same 4ay serve ihe s^me 
with the Statement ujnon the moving party, who ^hall within 
five days thereafter give written notice to the adverse party if 
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he declines admitting the amendments or they shall be deemed 
accepted. At any time thereafter either party may have the 
statement settled by the Judge or referee upon two days' notice 
thereof to the other party. If no affidavit or statement be 
filed within five days after the notice of new trial, the right to 
move for a new trial shall be deemed waived. When the 
notice designates as the ground upon which the motion will 
be made the insufficiency of the evidence, to justify the verdict 
or other decision, the statement shall specify the particulars 
in which such evidence is alleged to oe insufficient. When 
the notice designates as the ground of the motion; error in law 
occurring at the trial and excepted to by the moving party, the 
statement shall specify the particular errors upon which the 
party will rely. If no such specifications be made, the state- 
ment shall be disregarded. The statement shall contain so 
much of the evidence or reference thereto as may be necessary 
to explain the particular i)oints thus specified and no more. 
When the statement i« agreed to it shall oe accompanied with 
the certificate either of the parties themselves in fact, or their 
attorney, that the same has been agreed upon and is correct. 
When settled by the Judge or referee, it shall be accompanied 
with his certificate that the same has been allowed by him and 
is correct. When no amendments have been filed the state- 
ment shall be accompanied with the certificate of the Clerk 
of that fact. On the argunient, reference may also be made to 
the pleadings, depositions and documentary evidence on file, 
testimony taken and written out by a slK)rt-hand .reporter, 
authorized by the Court to take the same^ and the minutes of 
the Court. If the application be made upon affidavits 
filed, the adverse party may use counter affidavits on the hear- 
ing. Any counter affidavits shall- be filed with the Qerk and 
copies served on the moving party, at least two days previous 
to the hearing. The affidavits and counter affidavits, or the 
statement thus used, in connection with such pleadings, 
depositions, documei^tary evidence on file, testimony taken by 
a reporter and minutes of the^Court' as are read or referred to 
on flier hearing, shall constitute, without further statement, 
the papers to be used oi^ apx)eal from the order granting or 
refusing the new trial. To identify the affidavits, it shall be 
sufficient for the Judge or Clerk to indorse them at the time as 
having been read or referred to on the hearing; To identify • 
any depositions, documentary evidence on file, testimony taken 
by a reporter, or minutes ot the Court read or referred to on 
. the hearing, it shall be sufficient, that thJe Judge designate 
theiri, as having been read or referred to in his^oertifioate to be 
for that purpose by him made thereon. The several periods 
of time limited may be enlarged by the written agreement of 
the p^ieis, or upoti good * cauise shown by the Court, or the 
Judge, before' vhom the cause was tried. 

Appiioation, ^^^* ^^^- "^^ ftppUc^atiou for k new trial shall be made 

when to be at the earliest period practicable after filing the affidavit or 
™* ^ statement, and the Court or Judge grafting or refusing a new 

trial shall state in writing geneiSlIy the grounds upon which 
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CHAPTER 8.— The Maotter of Giving and Entering 

JUJDGMENT. 

Sec. 197. WhQn trial by jiiry has been had, judgment judgment, 
shall be entered by the Clert in conformity to the verdict, howMflwhea, 
within twenty-four hours after the rendition of the verdict, 
unless thfe Court order the case to be. reserved for argument 
or further consideration, or grant a. stay of proceedings. 

Sec. 198. When the case is reservea for argument or ^ 

further consideration, as mentioned in the last Section, it may oaaK*™^ ° 
be brought by either pairty before the Court for argument. 

Sec. 199. If a counter claim, established at the. trial, 
exceed the plaintiff's demand, so established, judgment for counter 
the defendant shall be given for the excess; or, if it appear "' 
that the defendant' is entitled to any other affirmative relief, 
judgment shall be given accordingly. 

Sec, 200. In an action to recover the possession of per- 
sonal property, judgment for the plaintiff may be for the Action for 
possession, or the value thereof, in case a deli very cannot be JSSoST^^ 
had, and damages fbr the detention, or the value of the use p«>p««y> «tc. 
thereof. If the property have be^n delivered to the plaintiff, 
and the defendant claim a return thereof, judgment for the 
defendant may be for a return of the property, or the value 
thereof, in case a return cannot be had, and damages for 
taking and withholding the same, or the value of the use 
thereof. In an action on a contract or obligation for the direct 
payment of money, judgment for the plaintiff, whether the 
same be by default or after verdict, or decision oi the Court or 
referee, shall be for money only. And in an action against 
any person for the recovery of money received by such person 
in a fiduciary capacity, or to the use of another, judgment for 
the plaintiff, whether the same be by default or after verdict, 
or decision of the. Court or referee, may be made payable in 
the same kind of money or currency so received by such 
person. 

Sec. 20L The Clerk shall Keep among the records of the 
Court a book for the entry of jud^ent, to be called the booE"®"* 
"Judgment Book," in which each judgment shall specify . 
clearly the relief granted, or other determination of the action. 
Sec. 202. If a party die after a verdict or decision upon 
any issue of fact, and before judgment, the Court may never- neathof party 
theless render judgment thereon. Such judgment shall not be 
a lien on the real p^perty of the deceased party, but shjaU be 
payable in the course of administration upon his estate. 

Sec. 203. • Immediately after entering the judgment the judgment 
Clerk shall attax3h together and file the following papc?rs, '^"• 
which shall constitute the judgment roll: First — In case the 
complaint be not answered by any defendant, the summons, 
with the affidavit or proof of service, and the complaint, with 
a memorandum indorsed on the complaint that the default of 
the defendant in not answering was entered, and a copy of the 
judgment. Second — In all other cases the summons, plead- 
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inffs, verdict and a copy of the judgment, and * any orders 
lefoting to a change of the parties. 

Seo. 204. Immediately after fllinff a judgment roll the 
Clerk shall make the proper entries oi thejudg^nent, under 
appropriate heads, m the docket kept by him, and from the 
time the judgment is docketed it shall become a lien upon all 
the real property of the judgment debtor not exempt from 
execution in the county, owned by him at the rendition of the 
judgment, in his own right. The lien shall continue for two 
jrears, unless the judgment be previously satisfied. But the 
time during which the execution of the judgment is suspended 
by api)eal or action of the Court or defendant, shall not be 
computed. 

Seo. 206. The docket mentioned in the last Section is a 
book which the Clerk shall keep in his office with each page 
divided into columns: judgment debtors; jud^ent creditors; 
judgment; time of entry; where entered in judgment book; 
apjyeals; when taken; judgment of App>ellate C!ourt; satisfac- 
tion of judgment; when entered. If judgment be for the 
recovenr of money or damages, the amount shall be stated in 
the docket under the head of judgment; if the judgment be for 
any other relief, a memorandum of the general character of the 
relief granted shall be stated. The names of the defendants 
shall be entered in the docket in alphabetical order. 

Seo. 206. The docket kept by the Clerk shall be open at 
all times during office hours for the inspection of the public, 
without charge; ^nd it shall be the duty of the Clerk to arrange 
the several dockets kept by him in sucn a manner as to facili- 
tate their inspection. 

Sec. 207. A transcript of the original docket, certified by 
the Clerk, may be filed with the Kecorderof any other County , 
and, from the time of the filing the judgment, shall become 
a lien upon all the real property of the judgment debtor not 
exemi)t from execution in such County, owned bv him ait the 
rendition of the judgment in his own right. The lien shall 
continue for two years, unless the Judgment be previously 
satisfied. But the time during which the execution of the 
judgment is suspended by appeal, or action of the Court or 
defendant, shall not be computed. 

Sec. 208. Satisfaction of a judgment may be entered in 
the Clerk's docket upon an execution returned satisfied, or 
upon an acknowledgment of satisfaction filed wtth the Clerk, 
made in the manner of an acknowledgment* of a conveyance 
of real property, by the judgment creator, or witlun one year 
after tfe judgment, by the attorney, unless a recovation of 
his authority oe previously filed, w henever a judgment shall 
be Satisfied in fact, otherwise than upon execution, it shall be 
the duty of the party or attorney to give such acknowledg- 
ment, and upon motion the court may compel it, or ihay order 
the entry of satisfaction to be made without it. 
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. TITtiE VIJ. . 

Of the Mseeut^im^ ,the J^itdgmenit i*^ CfivU Acition$^: 

CHAPT?ER !•— The ExEoiTTioN-. ' 



( \ 



Seg; 309. The . partj^ in wlioae favor .Judgmeiit iaigiven^ Bzeoonon 
may at any tinie iritirin Mjssm yeaiss' after /th^ dniiry t&ieof , ™»y*»««- 
issue a writ of execmtiion i fdt its : enforoem^nt, >ae presmb in 
tMs Chapter. ••. '• jI-""-. m. , . . '. 

Sec. 210. The. writ of ebcecniiaon: shall be isfitUed in the 
name of the Territory of Utah; sealed with.' the Sear of the Form of 
Court, and subscribed by the Clerk,, and ShtfU bfe:dii»cted to wrtt- 
the Territorial Marshal, ror the Sheriff of the Coilnty,and shall 
intelligibly refer to- the jndgment, stating, the Court, the 
County where the judgment roll is filed, the naane Of th^ jiar- 
ties, the jndgineiit, and if it be for moneys the amount thereof, 
and the amount actually due thereon, and if iJd:ade payable in 
a specified kind of mon^y or currency as provided jiix Section 
Two hundred, the execution shall klao state the kind of money 
or currency in which the judgment is jiayahle^ atid shall 
require substantially as follows: Frrst-^Ifiit he against the. 
property of the judgment debtor it shall reqxiire the- officer to 
satisfy the judgment, w5th interest, out of the petrsonal property 
of such debtor, and if sufficient personal property cannot lie 
found, then out of his real piojwBrty ; . or if t/he judgment be 
a lien npon real property befonging to IdnL oiL thfe day when. 
the judgment was docketed, or ir the exeoutidn be issued to a. 
County other than the one in which the judgtnent was recov- 
ered, on the dj^ when the transcript of the docket was: filed 
in the office of the Beoorder of such Couiityi, stating^ such 
day. •Second — If it be against, real' or personal property in the 
hands of the personal represeintatiVes, heirs, deviseee, legiateies^ 
tenants of real jproperty, or trustees, it shall require the officer 
to satisfy the judgment with interest out of such property. 
Third — ft it be against the person of the judgment debtor, it 
shall leijuire the. officer to ari?6st such debtor^ and* coininit him: 
to the jail of the County uBfii he p^ the judgment « with: 
interest or be discharged aoctMfdi&g) to la'w. P6nrQi— If it be: 
issued on- a judgment ipa^ pa;pble in a. specified/ kind of 
monejf or currency aa protidea in Section Two Himdited^ it 
shall also require the officer to satisfy, the some in the kind of 
money or currency in wMch said judgment isf made pajable, 
and the officer shall refuse p^ymeiu in any other Bind of 
money or currency; and in case of levy andisale of the property 
of the judgment ^el^toi?, ha shall refuse payment from any 
purchaser at such" sale in any otitter kind of money or cur- 
rency thaur that specified in the execution. The officercoUecting 
money or ourresicy in the manner required by this -Act, shall 
pay to the plaintiff or party entitled to recover the same, th^* 
same kind of money or currency recefvedjbjr hinL,^andin case 
of neglect or :refnsai to* do so, he maybe Uable on^ Ms official; 
bond to the judgment creditor in any sum not exceeding: 
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double the amount of money so collected. Fifth — If it be for 
the delivery of the possession of real or personal property, it 
shall require the officer to deliver the possession of the same^ 
particularly describing it, to the party entitled thereto, and 
may at the same time require the officer to satisfy any costs^ 
damages, rents, or profits, recovered by the same jud^ent 
out of the i)ersonaI. property of the party against whom it was 
rendered, and the value of the property for which the judg- 
ment was recovered, to be specified therein^ if a delivery 
thereof cannot be had, and if sufficient personal property 
cannot be found j then out of real property, as provided m the 
first kibdivison of this Section; 

Seo: 211. When a writ of exiecutioh is issued on a judg- 
ment Recovered «^ainst two or more persons in' an action ujk)!! 
a joint contract, m which action all the defendants wiere not 
served with summoniB, x>r did hot appear, it shall direct the 
Territorial' Marshal^ ot the Sheriff of^the County, to satisfy .the 
jud^entout of tbe'jointproperhrof all the defendants and 
the individual property only of the defendants who were 
served^ or who appeared in the action. In other respects the 
writ «hUl' conimn the directions specified in Subdivisions One 
and Four of the last Section. : • . 

Seci' 212. The execution may be returnable at anytime^ 
not less than ten,' nor more than run^ty days after its receipt by 
the officer to the Clerk with whom the judgment roU is filed. 

Seo; 213.' J When a judgmqiit requires the payment of 
money, or the delivery 'of real or personal pro^rty , the same 
shall j)e infoFced in those respects by execution. 

Seo; 214:- Where it reauires the perfoilnance of any 
othier act/a ceWified copy of tite judgment inay be served upon 
the partv a^nst whom it is given, or upon the person or 
officer who IS re^uired-theiisby, or by law^ to obey the* same 
and his obedience thereto inforced* • 

Seo* 216 j Notwithstanding the .death of a party after 
the judginenti' execution thereon miay be issued^ in case of the 
death of the plaihtiif,' the' same as if he were living, upon the 
application -of hise^srecutor, or administrator, or sucqessdr in 
interest, to the Court in which tTienudgmeht was rendered; and 
in case 6f the death, of the defieindant, if the judgment be for 
theiipebbvbry of Teal or personal -property, exiecution maybe 
issuied 'against fitich property, 'in' the same manner and with 
th^e saine Effect as if he weibe still livii^. i 

. . SECi 216; Where thfe lejiejcution is against the property of 
the jiidjgment debtor, it may rbe issued to the Territorial 
Mars|;ial, or' the Sheriff of any Couhty in the Territory. 
WhereitrequiiesthedeKverjrop real.or pel*sonal property, it 
shall be issued^ to the Territorial Masshal, or; the Sheriff of the 
County, where the property, or some:pbrt. thepeof^ isi'rituated. 
ExeCutioils ^may 1^ issued at the ' same tune, to different 

Counties;- •.!*..•••■ * ■"■ ' •' ■ -:/ r •::» '•.! i:i.- •[ - ;. • • • 

Sec J 217." All -^goodis^ chattels^: money sj and other pro- 
perty; real and pertondl, t)f the. judgmetit debtor, or any 
interest t^rein of the judgment debtor not. ^x^mpt by law, 
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and all prc^^rty iEmd rights of property seized and held under 
attachment in the actjfon, shall be hable ta execution. Shares 
and interests invatijr 'COzporatiQn' or company^ and debts and 
credits^ and ;other'Tprbj)er^ not cf^ble of manual delivery, may 
be attached ih elzeoution ln,like manner as upon writs of attach* 
ment. ' JGWld dust^toS bullion shall be returned by the officer 
as so ihuch money collected,' at its current value, without 
exposuiff the earn© tof:Mle. Until a levy, personal property 
shml.'notbeafflG^tedbytheexetotion. = : i* > ' 

'Si:o.-218.; If jthe property. levied on be claimed by a Frooeeding* 
third bersoU. as. hiB pK^)esrtY, the; Territorial: Marshal,. or the ^^tr is 
Sheriff of the; County^ J slmllnsummoni from the Gounty sfcsgj^jj^ 
persons :(jualifled ^^a jurors < between the parties j to try the ^'^'^^ 
validity of the claim. He shall also gi'v^e notice 6f the claim 
and of the timet bf tiiai to the .plaintiff, Who may appear and 
contest' the claim t^ibire the jur^f* ' The jury and thiB witnesses 
shall be sworn by the Ojffider, and if , their verdict be in favor of 
the claimant, the Officer may relin(5[uiBh the levy, unless the 
judgment Creditor rives him a sufficient indeihnity for proceed* 
mgtheredn;' The fees >of 'the juryj Officer and ttie witnesses, 
shall be paid by the claimant^ if the' verdict be against him; 
otherwise by the plaintiffi; ' ' 

Sec. '219. The foUofwirig property shall be exempt from p^^^ 
execution^ ecaoepta's herein otherrtase piidvidedirFirst-^Ohairs, exempt fram 
tables,desKsahdbooksyiiO .the Value- of one huiidred dollars, ®*®^**°°' 
belongine^ to the judgment debtor. : Second'— Kecesaaiy house- 
hold, table arid Mtcheniurnittoe, belbngiiig to the Judgment 
debtor^ including stoves^ not to exceed one stove for every five 
persons jbf the fianfly, 3tove pipe ajid stove furniture, .wfeaiing 
apparel: one bedstead, one T)ea andthejneoessaay beddinff for 
every two peirsohsi i?i the fiaihily, and provisions and fuiBl for 
the femily i sufficiepQKfc i for sixty days. Third-— The ferming 
utensils Or impleiients of husbanjSry of the judgment debtor, 
also, two oxen,. oritwb horses,. or two mules,<and their hamesSy 
one cow andysalf .fop -every five persons in the family, one cart 
or , wa;g)oiiy and : food; for . such ioxen, horses, cOws or mules for 
sixty days; als(»y all ? seed grain, or vegetables actually pro- 
vided, reservody o* on. hand forlthe purpose, of planting or 
sowing at any tune within *hfe ejQsuii% ^dx months; not exceed- 
ing in ' value: ojjeiihuEdJred dollars. r PDurth^**-The tools,; tool 
chest and implements ;;of a miech^c lor; artisaa, recesslai^ to 
carry on his tJade, the: ihstntmieate'and .che*s of a suri^oa, 
physician^ sun^jfer/anddtotist, necessary t6 the exeroieieroi 
thdr ]^fes^nsy with^heij?sdientiilc;tod pr(^^ 
and the law librari^Mof anrattorney or coiSwlseior,. arid, the' 
libraries of ministers iof the gospel. Pifth^^Th* tent: or cabin: 
of a miner, including a table, -camp stoads^, bed arid bedding,, 
and necessarY tools uised in miniing^ not^xce^ngthe valtie of 
four hundred dollars, with provisions n^cissary to his support 
for thir^ day S. SixthJ^Twoox^Ujior two. horses j or two mules 
and their harries^, and one cidrtoriwefon^ b^ the u$e .Of Which 
a cartman. teamster or other laborer h^ituaU^^airri^ hl$ living, 
and food for such di£^,i horses oi^mulesfdr sixty dajrs; and a 
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horse, haniiess and veMcle ^ used by a 'j>]li7aiciaii^ surgeon . c»r 
Htinister of the ^spel in making- Ms' profesaibnal Yifiits.> 
Serenth-^^ne sewing machine^ Inot ^xeeedingain yaluer 6ne: 
hnndred dollak», in. r acta^ use hy the ctebtor or his taanily. 
H the debtor be hiefad of a faxaify, ^lere shail be! a further 
exemption from execution; 6£ fire head f of sheep and the .wool 
^theretrom, for every personiin his famOyv two:hogs . and: three: 
*pigs under three months old, and tixbi^neceesaiy food &r all 
such animals for sixty daysJ All flax raised by the diBbtoriand 
.the manufaotnre^ therefrom, and ail[ cloth mannfatotnied in 
the family of! the debtor, for theiar own nisfe. ALL spinning 
wheels and looms and other instmments of domestic labor 
kept for family hise. The earmngs of sn«h ddbtor for hiS'i)Brsonal 
service, or those of his family^ iat any time within sixty idays 
next preceding thei levy are also exempt from exectitibn. 
Eighth-r-AlI fire engines, hooks and ladders, with the carts, 
trucks and carria^s, hose, buckets, implements and apparatus 
thereto appertaining, and all furniture and uniforms bt any 
fite company or department now existing, or which niay be, 
under the laws of this Territory, hereafter organized, fifinth 
—All arms, ammunition, uniiorms and accputremjents^ re- 
quired hY law to be kept by any person. Tenthv:*-All court 
houses, rails, public offices and buildings, school ,houses, 
houses of pubhc worship, lots, grounds and p^sonal property 
appertaining thereto; the fixtures, furniture, books, papers, 
and apxmrtenances beitonging and pertaining to the court 
house, jail and public offices belonging to any Coun^ in this 
Territpry, or for the use of schools ^ or houses of public 
worship, and all cemeteries, public squares, parks aiid places, 
public "buildings, town halls, public markets, buildingsfor the 
use of the fire departments and military oiganizations, and the 
lots and grounds thereto belonging and appertaining, owned 
or held by any town or incorporated dtr, or dedicated by such 
town or bity to health, ornament, or public use,, or for tne use 
of any fire or military company, now existing, or iwhiofa may 
be^ under the laws of this Territoiyi hereafter ;c«:ganiaea^ 
Eleventh— If the debtor be the head of ' the family,there shall 
be a farther exemption pf a homestead, to be selected by the 
debtor, consisting of lanjds^ together with the appurtenances 
and improvements thereon, not exceeding in value one thou- 
sand dollars for the judgm^t' debtor, and the further sum of 
two hundred and fifty dollars' for each member of the family. 
If the homestead selected by the dfebtor is of a greater value 
than is exempted under this Section:, it shall be optional with 
the judgment debtor to permit the- same'to be partitioned, ot 
to be sow., and to receive in. money the value of xhe homestead 
as provided in this Section. lif the ddbtor so elect, the home- 
stead may be sold as other lands ate sold on execution, and, 
after paying the debtor the value of the homestead, the 
ba[an<^ of the money shall be applied upon the judgment; 
pronidedy that the homestead shall not be sold if the Officer do 
not receive a bid for a greater amount than the value of the 
homestead exempted in this Section. If sold on the judgment » 
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the money paid the debtor for the hoinestead shall be exempt 
from that or any other execution* If the Officer having tne 
execution, and the judgment d^tor, cannot aesee as to the 
value of the homestead, or the partition there(3 or as to the 
quantity and valuei of any of the articles of personal propettr 
in this Section exempted, the Officer shall select one person and 
the debtor another peraon, both bein^ householders of the 
vicinity, to whom the Officer shall administer an oath, to ap* 
praise and set apart the articles of personal property, if upon 
these they disagree, or if the disagieement relates to the v^ue 
of the homestead, or to the partition thereof, then to rej)ort to 
the Officer, if they can agree, their appraisal of the property 
selected for the homestead, and if the debtor elect to nave the 
property partitioned, it shall be the duty of the apnraiseir to 
set apart such a homestead as the judgment debtor shaU elect 
and De entitled to under the provisions of this Section. la 
case of the disagreement of the appraisers, they shall choose a 
third person, who shall also De sworn; and the decision 
of any two of said appraisers, when made, shall be final. 
The property not set apart as a homestead shall be subject 
to dale under execution, the proceeds to be applied on 
the judgment. Twelfth — ^No article or species of property ., 
mention^ in this Section shall be exempt from execution 
issued upon a ludgment recovered for its price, or a 
mechanic's or laoorer's lien, or upon a mortgage thereon. 
Thirteenth — none of the exemptions herein made are intended 
for the benefit of non-residents, but their propertjr is liable to 
execution, with the exception of the ordinary wearing apparel; 
but any x>^rson coming within the Territory, with the intention 
of remaining, is a resident within the meaning of this Act, and 
nothing herein shall be so construed as to exempt the property 
of any person or persons about to depart ftx>m the Territory veith 
the intention of removing their effects therefrom: provided j that 
nothing in this Act shall be so construed as exempting any real 
or personal property from sale for taxes. In this Section, the 
word "family" shall be construed to include all persons 
belonging to the household of the judgment debtor, or de- 
pendant upon him for subsistence, but shall not include 
transient persons, boarders, or hired servants. 

Seo. 220. The Territorial Marshal, or the Sheriff of the 
County, shall execute the writ against the x)'^perty of the 
judgment debtor, by levying on a sufficient amount of unex- gwsfcotton 
empted property, if there m sufficient, collecting, or selling 
the things in action, and selling the other property, and pay- 
ing to the plaintiff, or his attorneys, so much of the proceeds 
as will satisfy the* judgment, or dei)Ositing the amount with 
the Clerk of the Court. Any excess in the proceeds over the 
judgment, and the fees of the Officer shall be returned to the 
judgment debtor. When there isJ more prox)erty of the judg- 
ment debtor than is suffident to satisfy the judgment and the 
fees of the Officer within his view, he shall levy only on such 
part of the property as the judgment debtor may indicate; 
provided^ that the judgment debtor may indicate at the time 
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of the levy such part; and providedy that the property indi- 
cated, be amply sufficient to satisfy saeh judgment and fees. 

Sec. 221. Before the sale of i)ioj)erty on execution, 
notice thereof shall be given as follows: Mrst — In case of 
perishable pro^rty, by posting written notice of the time and 
place of sale m three public places. Of the precinct, or city 
where fche sale is .to take place, for such a time as may be reason* 
able, considering the character and condition- of the property. 
Second— In case of other personal prcxperty; b^ x)Osting a 
similar notice in three public places or the precinct, or city 
where the sale is to take place, not lees than five nor more 
than ten days. Third— In case of real property, by posting a 
similar notice, particularly dfescribing the property, for twenty 
days, in three public places of the precinct, or city, where the 
property is situated, a©d alslo where the property is to be sold. 

S:bo. 222. An Officer selling without the notice prescribed 
by the last Section, shall forfeit a sum not to exceed five hun- 
dred dollars, at the discretion of the Court, to the ag^eved 
party, in addition to his actual damages; and a person Tmfully 
taking down or defacing the notice posted, if done before the 
sale or the ^tisfaction of the judgment, (if the judgment, be 
satisfied before sale) shall forfeit to the aggrieved party, a sum 
not to exceed five hundred dollars, at the ^scretion of the Court. 
•Seq. 223. All sales of property under execution, shall 
be made at auction, to the hi^est bidder, and shall be made 
between the hours of nine, m the morning, and five in the 
afternoon. After sufficient property has been sold to satisfy, 
the execution, no more shall be sold. The Officer holding the 
execution shall not become apurchasfer, or be interested in any 
purchase at such sale. When the sale is of personal 
property, capable of manual delivery, it shall be in view of 
those who attend the sale, and be sold iii euch parcels as are 
Ukely to bring the highest price; and when the sale is of real 
property, and^consisting of several known lots or parcels, they 
shall l)e sold separately, or when a portion of such real 
property is claimed by a third person, and he requires it to be , 
sold separately, such portion shall be thus sold. All sales of 
reial property shall be made at the Court House of the County 
in which the property, or some part thereof,' is situiated. The 
judgment debtor, if p^^secnt at the sale, may al^o. direct the 
order in which the property, teal or personal, shall be sold. 
When Quch projjerty .consists of several known lots or parcels, 
or of articles which can be sold to advantage separately, the 
officer shall be bound to follow such directions. 

Sec. 224. : If a purchaser refuse to pay the amount bid 
by him for property struck off -to him at a sal0 under execu- 
tion,. the Officer may ^aln sell the property to the highest 
bidden after giving the notice herein before provided; 
and if any loss be occasioned thereby fix)n]t the : purchaser 
refusing to ;^ay his bid, the Officer may recover the amount of 
such loss, with costs, for the benefit of ilm party aggrieved, 
by mption, upon previous notice of five days to euch pur- 
chaser, before any Court of competent jurisdiction. 
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Sec. 226. Such Court shall proceed in a surn'maiy man- ^SgJJJf® 
ner, in the hearing tod dis^sition of such motion, and give paynwntof 
judgment, and issue execution therefor forthwith, but the "*®" 
refusing purchaser may claim a jury. And the same pro- 
ceedings may be had against any subsequent purchaser who 
shall refuse to pay, and the Officer may, in his discretion, 
thereafter reject the bid of any person so refusinj^. 

Sbo. 226. The two preceding Sections shall not be con- tSSSffSai^ 
strued to make the Officer liable for any more than the amount *■ ^^^ 
bid by the second, or subsequent purchaser, and the amount 
collected from the purchaser refusing to pay. 

Sec. 227. When the purchaser of any personal property, 
capable of manual delivery, shall pay the purchase money, ^Y'*e£'® ^ 
the Officer making the sale shall deliver to ttie purchaser tne * ^ 
property, and if desired, shall execute and deliver to him a 
certificate of the sale and payment. Such certificate shall 
convey to the purchaser all the right, title and interest which 
the debtor had in and to such property, on the day the execu- 
tion was levied. ^ 

Sec. 228. When the purchaser of any pei:3onaI property 
not capable of manual ^livery, shalT pay the/ purchase samew 
money, the Officer making the skle shall execute and de* 
liver to the purchaser a certificate of sale and payment* 
Such certificate shall convey to the purchaser all nght, title 
and interest which the debtor had in and to such property on 
the day the execution was levied. • 

Sec. 229. Upon a sale of real property, the purchaser 
shall be substituted to and acquire all the right, title, interest 2Srt?^S«i 
and claim of the judmient debtor thereto; and \f hen the estate absolute 
is less than a leasehold of two year^ unexpired tenn, the sale 
shall be absolute. In all other cases, the real property shaU 
be subject to redemption, as provided in this : Chapter. The 
Officer sh^ give to the purchaser a certificate of the sale, con- 
taining: First— A particular description of thereal property sold. 
Second. — The price bid for each distinct lot or parcel. Third — 
The whole price paid. Pourbh-i^When subject to redemption, 
it shall be so stated; and when the jud^ent, under which the 
sale has been made, is made payable in a specified ^ kind of 
money or currency , the certificate shall also state the kind of 
money, or currency, in which such redemption may be 'made, 
which shall be the same as that specified in the jud^2?ment: A 
duplicate of such certificate shall be^ filed by tha Officer in the 
office of the Eeoorder of the County. ' i ■'• 

Sec. 230. Property sold subject to iredemptidn^ as pro* when suwect 
vided in the last Section, or. any part sold separately, may be *o«^®™pww* 
redeemed in the manner hereinafter provided lay the following 

Sersons, or their successoifs in interest: Pirsb-r-THe judgment 
ebtor, or his successor in interest, in the Whole or any part 
of the property. Second— A creditor having a lien by judg- 
ment, or mortgage, on the property sold, or on* some share or 
part thereof, subsequent to that on which 'the. property was 
sold. The persons mentioned in the second subdivision of this 
Section are, in this Chapter, termed redemptioners. 



Same, 
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BedempdoD, ^^^* ^^' "^^^ judgnieAt debtor j or a redemptioner, majr 

howmada ledeeliu the piopHerty Irom a pnrchater vrithin «x monthts after 
thte sale, on paying the purchaser the amount of his purchase, 
in the kind of money or currency epeeified in the judgment, 
if anv be specified, with fiix per o^nt. thereon in addition, 
tog6th^ with.thi^ amount of any assessment, or taxes, which 
• the purchaser may have paid thereoti afte^r the purchase, and 
inteiest; on such amount; and if the purchaser be aJsp a cred- 
itor, having a lien prior to that of. A redemptioner,, other than 
the judgment under which the purchase was, made, the amount 
of such lien, with interee*. ' 

Sbo. 232. ilf the property- be so redeemed by a redemp- 
tioner, dthet the judgment . debtor, or;: another redemptioner 
mj^y , within sixty days ^f his last tedemption y again redeem ' 
it W)in the la^t redemptionery an paying ;th^ &im paid on such 
last: redemption ^ with three per cent, theceon in addition , and 
the ; amoQSLt i * Of >any ' as^e^sment, ; br tasesy: which the said 
last redemptioner may. have paid thereoii, aftet the redemption 
by him, with interest on such amount, and in addition, the 
amount of any liens held by jsaidrladt redemptioner. prior to 
his owuf with interest; provided ^ that the jtidgm^nt under 
which the property was sold need noit be paid as a lien. The 
propertymay be dgain, and as often as :the debtor or aredemp- 
lioher is so disposed, redeemed from^ any previous redemp- 
tioner within sLsrtjr days after the last redemption , with three 
percent, thereon in addition , atid' the. amount of any assess- 
ments, or taxes, which the last previous redemptioner paid 
after the ademption by him, with; interest thereOn, and the 
amount of any hens otli^ than the judgment under which the 
piEO^perty was, itold, held by the said last liedemptioner previous 
tb his own, with interest. JSbtice of redemption shall oe given 
to the Territorial Marfi(hdl,;or the Sheriff of thd County. If no 
redem|)tion! bd made within six months a&er the sdle, the pur- 
chiaser, or his lusu»gnee^ shall he entitled to n conveyance, or if 
tke property be bq redeemed Whenever sixty days have elapsed , 
and no otlier redtBinption bas been made, and notice thereof 

g'ven, and. the time for the redemption diall have expited* the 
st'red^mptioner, ot hi&asdgn^, aball bei entitled to a deed irom 
the officer. K.the ddbtor. redeem: at any time before the time 
fotthe ,red.empti6n expiresythe eflTectof the sale shall be ter- 
minated anid he be restored to his estate. 

Sbo. 233. T^e payment mentioned in the last two sec* 
Same* tions may be mlfle to the purchaser, or • redemptioner, as the 

case may be, or for him to the officer who -made .the sale; and 
a tender, of the money shall be eq^ui valent to payment sO £ar as 
to' effect a sedemption of < the property, and all such payments, 
or tender; shall be made in the kind of money; ol* currency, in 
which the last' redemption was made, and in which the lien of 
such' redemption was payable. A person desiring to redeem 
may demand of the purchaser, t)rJast redemptioner, or his 
attorney in fact, if he be ^absent from the county, in which 
the property is situate, a statement in writing of all his claims 
and liens against the property to be paid on redemption, 



B^edf^ngi each item; find if . be &il to- famisli aaid jstatement 
within tharee dayB,theni5trshall only be necessary to a redemp- 
tidner to T)ajr,- or tendeDthe^ iamonnt of the* bid- or the last 
iredemptixHivaB'the <;afiie.iiiay be, .with the per oeiitage idlowed 

addled theibtoi -,•'»■• > •• •■■•' •^''"'••' • - *'J ' * -• 

''Bbo: 284,. iAi»^jp;^tlDn6r.6haUpiX)dii3certo the'oS^ , 

peffson^ &om^\dioii|' ne .seeks to .redeeta^ and -serve with his same. 
notice to the iffioer:' B^bst-^A' copy of - thb docket of the jndg- 
uueiitniider which he olaiin« 1^1 right to redeem^ certified by 
the Clerk of thef Cohrt ^ where, the jnd^^t • is docketed*; or if 
heseddenji. uipon a mort^ag^^ or other Hen, a ni>te of the riecord 
the^peof cedmedlby theKecordeir. Second-^ A cop^ of an as- 
^^nmeni;' necessainr toiestahMsk :hi6(' claim [verified by the 
affidavit of himserlt, car. of fi&bsci#>iiig witnesses theretb; and: 
-ThJa!d--^nAn affidavit; by ih&iselfii or his ^gent,. fsliowii]^ the 
-amottnt then: afetnally due on the* lien. -^ ::'.'. 

Sec. 236. Until the expiration of the time allowed for w.-^^*,.^ i.^ 
redemption, the Court may restrain the commission of waste SS5SS^ '" 
on the property, or may appoint a receiver to take charge of 
the prop^rty^: 0? tiwcpjweeels theireof ,; by Qcd^t gm*^1ie<^/With or 
without notice, on the ^splir^ationv :of the purchaser, or the 
judgment creditor. But R shall not be deemed waste for the 
pi^sbnin'i']y98B$ssi<aa/£)if the property at .tb^ tiine.iof sale, or 
*entitled.toxpos6e8Mdm'afterwaj?d&, during fche period allowed 
for redetoption,^ td fctmtiitfue to use it- in .the same. maoneriii: 
-which itfwas previously riseft; -oij to 'use it ih/the oudiaMuy 
course idf hu^t)andry;.iOT t0'i±alb»: the; iiecessaiy Of 

buildings theiceon? loS to • usd ! wood :ac timber on the property 
therefcnr; or for .fhe'repairjjfijtences; orfor fuel in his family 
whiie'He:occupiesbhe 'property* ' . ! ; ;: 

Sm 1^364: The puvohaser from, the time of a sate uintil a 
ledeihption, an^ airMem]^oner &om the time of his led^npr- R^ntsaad 
•tioh[ hnki 'another! ledemj^ltion, ehall be entitled jfo . teceive profits. 
froinjtketetiiaaa^iapbiisesfiait^^ property sold, 

at the value 6f Ihe use and occupatioh thereof: pr&oided\ that 
inpaser the probity shali b4 oTedeqmed as provided in this 
Chapter, the amount of such rents and pronts wMdii may 
have- been iteceived 1 by Isuch purchaser ,-; or redeniptioiter, or 
which isi& purchaaser^ or redemptioner, u^ay have been entitled . 
to claim, or. reo^iv^, uMess suck claim shim be released to the 
person cMmlng subhiigl^ of redemption, dhall be deducted 
Jbom^theiajnount which istdd purchaser^' or redem;^tioner^ 
would be entitled t<) receive; oifL' such redemption'.'. . ! • . 
' &XK!7iifg37j' Vlfithe^^urohaserof ^r^ ;bToperty sold, on exe^ whenpur- 
cutLonj or Ms suoeeBsor mtnteieot, oria redemptioner be evicted recover ^ce 

^T..«...<:4>^./m»u,«:».^^<r(«^»-M^4«i.^wv r^ j«».»^.]^-.^4.{^<.. 4^ 4.1.x ^ ^;ii^^^ paid from 




-nient,.he^ may recover ih^ piio^ paid, with interest, from the 
jud^ent fckeditoxr. [Ifi^thepiurcha^r of property, or his suc- 
<s£is0(>.r'iiB inteiestV&il to ; recover poissebsion m consequence of 
irregnlstrity in thf proceedinjsrs concerning the isale, 6r because 
the property. sold was hot subject to execution and sale, the 
Court having jurisdiction thereof shall, on petition of such 
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^rty in interest, or his attorney, revive the original judgment 
for the amount paid by such ptirchaser^at the aile,. with 
interest thereon from the time of payment at the same ratethdt 
the original judgment bore, and when so iBvived^the said 
judCTient shall have the same effect as an original, judgment 
t)f the said Court at that date, and bearing interest as afore- 
i9aid, and any other, or after acquired pro^rty^ rents, issues or 
profits of the said debtor, shall be liaDlB to-levy and isale 
under execution in satisfaction; of such debt: provided j that 
no property of «uch debtor boina/fide, sold upon the. filing of 
such i)etition^ shall be subject to the . lien of. suoh judgment; 
^ni^ prodded fiirther^thsit jiotice of the filing of such peti- 
tion s^iall be made by filing a^ notice thereof in the office ofthe 
Recorder of the Oounty whecesuch property is '. iittiated, ctnd 
that said judgment; sl^ll be revived in me nain^of the oxigi- 
nal plaintiff, or plaintiffs;^ for the use of said ; petitioner^ the 
party in interest. - ' - ^ 






CHAPTER 2.--Pr06eEI>INGS SirPPXiBSCENTBi^BY TO THE 

» • • - 

Sec. 238. When an execution against |H?opj^rtyf of the 
noSctebtor judgment debtor, or of any one of seii^ral debtor^ m.the same 
iwi^ re- judgment, issued to the Territorial Marshal, or th€j Sheriff of 
un^. the County, where he residas, <!»r if h/b do .m)| reside in thia 
Territory, to the Territorial. Marshal,: or th^. Sheriff of the 
County, where the judgment roll is filed, is ;retumed unsatis- 
fied, in whole or in parfe, the ludgment . creditor, ab ^y'time 
after such return is made, shall be entitled -to ;an orderi&om 
the Judge of the Court : requiring' such jud'gmMi debtor to 
appear, and answer upon.oath concemiii^ .Ms property^ before 
such Jud|^, or a referee appointed; by him*, at a timeiand place 
specified m the order; but no judgmient debtoc shall be lequiceil 
to attend before a Judge, :qrrefeireev out >(Jf the County in 
which he resides^ when proceedings a;Ee taken^ render the pro- 
visionsof this Chapter. : » ; - i. < . iii ' ■ /r . 

Sec. 239. After the issoind^. of ah ; ezJecution, (gainst 
»i^FP«mer- property, and ujion proof by affidavifco^a^ party ^pri 6 
Sono??v^" *^ *"® satisfaction of the Court, or of the Judge i thereof, that 
lUMit. *" any judgment debtor has property which he unjustly refuses 
to apply .towards the^ satismqtioh , of the judgment^ such Court, 
or judge, may bj^.an;oider;requife:the ludjglniBnt) debtor .to 
fippear at a specified^ time ttod^ place< ;beforei such-^udge^, or a 
refeiBe appointed hf^ him, to answeridono^rning the samue; and 
sueh proceedingams^ithettoupoh be had £^^ 
the property of the 1 lodglnentv debtor « toward: the satisfaction 
of the judgment, ab are ^iioyided < u^6n -the retuim ; of ian lexe- 
€ution. Ibistead of r the order requinkigj the. flttendanoe. o£ the 
judgment debtor, the=rJudgi^ may^ upo^Eil afEtdavit of the-jjudg- 
ment creditor^ hisi agent or< attorney^ if it ^appear ix>i Jum:ihat 
there is danger of the debtor: absconding^ or the Territorial 
Marshal, or the Sheriff of the County j* to' arrest the; debtor and 
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bring him before such Judge. Upon being brought before j^^j^j^^p^^^ 
the Judge, he may-be ordered to enter into an undertaking, judment 
with suMcient surety, that he -will, attend from time to time ^y/' ™*^ 
before the Judge or referee, as shall be directed during the 
pendency of proceedings, and until the final determination 
thereof, and will not in the meantime dispose of any portion 
of his property not exempt from execution. In defeult of 
entering into such undertaking, he may be committed to 
prison. 

Sec. 240. A^ter the issuing of an execution against 
property, any person indebted to the judgment debtor may Jp^Jid 
pay to the Omcer the amount of his debt, or so much thereof *^^®'' 
as may be necessary to satisfjrthe execution, and the OMcer's 
receipt shall be a sufficient discharge fpr the amount so paid. 

Sec. 241. After the issuing, or return of an execution 
against property of the judgment debtor, or of any other of 
several debtors in the same judgment, and upon proof by affi- 
davit or otherwise,, to the satisfaction of the Judge that any 
person or corporation has property of such judgment debtor, 
or is indebted to him in an amount exceeding fifty dollars, the 
Judge may, by an order, require such person or corporation, 
or any officer or member thereof, to a;ppear at a specified time 
and place before him, or a referee appointed by him, and 
answer concerning the same. 

Sec. 242. Witnesses may be required to appear and 
testify before the Judge, or referee, upon any proceeding under witaesaes. 
this Chapter in the same manner as upon the trial of an issue. 

Seq. 248. . Tlie. Judge, or referee, may order any property 
of the judgment debtor not exempt from execution, in the 
hands of such debtor, or any other person, or due to the 
judgment debtor, to be applied towards the satisfaction of the 
judgment. 

SECi 244. If it appears that a person, or corporation, 
alleged to have property of the judgment debtor, or indebted iSi^ 
to him, claims an interest in the property adverse to him, or 
denies the debt, the Court or Judge may authorize, by an order 
made to that effect, the judgment creditor to institute an action 
against such person, or corporation, for the recovery of such 
interest or debt; and the Court or Judge may, by order, forbid 
a transfer, or other disposition of such interest, or debt, until 
an action can be commenced and prosecuted to judgment. 
Such order may be modified, or vacated by the Judge granting 
the same, or the Court in which the action is brought at any 
time, upon such terms as may be just. 

Sec. 245. If any person, party, or witness, disobey an 
order of the referee, properly made in the proceedings b^efore S^lSo^Hoe 
him under this Chapter, he may be punished by the Court, or of order of 
Judge, ordering the reference for a contempt. ^ ®'®®* 
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AcUOKt in Partfeutw OoH*. 



CHAPTER 1. — Actions toe the Foeeclosttre of 
, ■ Mortgages. 

Sec. 246. There shall be but one action for the recovery- 
Power of of any debt, or the enforcement of any right Becnred by" 
S^S[]eo« mortgage, or lien upon real estate, or personal pnjpertyj which 
vrt>9Ms. action shall be in accordance with the proyisione m this 
Chapter. In such action judgment ehall be rendered for the 
pUintiff, and the Conrt shall have 
'X jndmient, to direct a sale of the 
jr such part thereof as. may be neces- 
n of the proceeds of the sale to the 
md expenses of the sale, the costs of 
/due to the plaintiff. If it shall appear 
territorial Marshal or the Sheriff of^the 
I deficiency of such proceeds, \aiid a 
plaintiff, the judgment shall then be 
le against the defendant, or defendants, 
personally liable for the debt, and shall, from tlie time of such 
docketing, be a lien upon the real estate of the iudgment 
debtor, and an execution may thereupon be isstiea by the 
Clerk of tl^e Court, in like manner aM. form as upon other 
judgments, to collect such balance, or deficiency, ftom the 
property of the judgment debtor. 

Seo. 247. If there be surplus money remaining after 

^'^"i?"** payment of the amount due on the mortgage, lien^ or incum- 

•iiBposed oT. brance, with costs, the Court may cause the same to be paid to 

the person entitled to it, and in the meantime may direct it to 

be deposited in Court. 

Seo. S48. . If the debt for which the mortgage, lien, or 
S'l^wi'M incumbrance is held, be not all due, so soon as sufficient of 
due. " the property has been sold to pay the amount due, with costs, 
the sale shall cease, and afterwards, as often as more becomes 
due for principal or interest, the Court may, on motion, order 
more to be sold. But if the property cannot be sold in portions, 
without injury to the parties, the whole may be. ordered to be 
sold in the first Instance, and the entire debt and costs paid, • 
there being a rebate of interest where such rebate is proper. 

CHAPTER 2.— AoTiONS FOB Nuisaitce, "Waste and Witl- 
ruL Tkebpass in Ceetain CaseBj on Real Peopbrtt. 

Sec. 249. Anything which is injurious to health, or 
indecent, or offensive to the senses, or an obstruction to the free 
use of property, so ais to interfere with the comfortable enjoy- 
ment of life or property, is a nuisance, and the subject of 
an action. Such action may be brought by any person 
whose property is injuriously affected, or wncue personal 



deflD«di aotlon 
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enjoyment is lessened hj thd nnijance; and by the jndgiaent, ,^^ 
the nuisance may be enjoined or abated, as \?ell as dSnagea ™*™™ " 
recovered. ' ' 

Sec. ,250. Jf a .guardian, tenant for life or yegjre, joint ^^^^^^^^ 
teBant,.0Tteiiaiit iil commpn of real property^ commit waste wame. 
theteon , any' -p^rsoii a^rieved by the waste may bring an action 
against nilri thferefta-, in whicti action' there maj'be judgment 
foT-i**fele damages: ' ■ . '"' , ■ ' '.■'', 

Sec: ^W.. Qiliy person who ' shall ci i lurin 

any wood or underwood, tree or timber, ^berfetc 

injareafly tree of timber oii' the! land of 
the ■strcetOf highway 'in''tront 'Of iany' p 

or city lot; at etilttvated grounds, or on t ' 

groundaof any 'cftty of town, or ontl 

m front th^Teor,'Wifcnbut lawfal anthorit. iuabiHtyfOTi 

owner of such land, or to sUch city 6l 
amount Of iiamageS tfHlth may be fessee 
action in SnyOourfhavitig iuAsdlction. 

Sbo. 862.' 'Nothing tn ttfe la^t Section shall authorise the , 
recOTeiy of more tlign tine ;jiist Taltae of the tlm!ber taken from »"">•■ 
uncttlfivated wood' lanc( 'forthe repair of a public highway or 
biidge-iifjon thelftrid, Oraidjoiningit'.' ' ■ , 

■Sbc;' 203. 'If 'a. pet^ou recover damages for a fotcible or^^^^°' 
unlawful entry in^'oftipon, of detention of any, building or any unlawful 
unauMyat*fd teal pfoi»erty, judgment may be entered for an ^°^' '^ 
amount liOt'e^fieeqfilg; that at which the actual damages are 



CHAPTEfR 3.— AcTiOiiire 210 DBniaiiMB GoNESLiciaom Claims 

TO Rem. PnoVE^Tt, AVD OtBSR PllOTI8rO]S"8 RElATIIfG TO ■ 

AcTio'ss ■CbS'CiBKi^iifo Real' Estate. ' 

Sec. 254. An action may be brought by any person in ^^^^ 
posaesfflob, by'hiiBBelf Or his tenant, or real property, against ps^^S^m 
any person who claims an estate or interest therein adverse to 
liim, for tl*e puijicjBQ ,qt determining snch advejrse plaim, estate 
orintere.^j.; . ..,..' ,;,,■ ,. ., ■ *. ■ '-, \. ■ 

. , Sec. ?d5.,.; H thp d^fendapt in euch' action disclajm in hiscoBtflirtBn 
answer, any iiltprept pf estate in, the . property, or , enffer indg--SSff?erea. 
ment to be.tafeeji EfgEfiifist l^m.withpiit aji^w^r^.the pliaintaff shall , 

not recover coBte, 1 .,...,!,...' ,, , -' 

Sec., 256^, In ap actjph foritneprecovery of real property,, Acuoij,wher* 
wbere tlie plaintiff S^^wa ,a jTgb>ti»,recoye^, at£lie.,time-tne,tt^iMted 
actiioii ,w^9 cpipmencfidWlpuf it appears .tt^at lua-rightlias,tenni-S;«oy. 
Dated, dpripg' tjhei.pendetcy ojt , the [actiop.,. the verdict 'and, 
jtid^roen^ aliflI,'Be^a£0^rdinKW,tlie^:^t,aid,thepl^^ ■ ■ 

recover, daWeB|m%%l^oB^^ t^p property. '.■■.', ^ . . _ .improve- 

, ,„Sec«,^574 .WfUen ^ai^^esare. clauaed, for, withholding rj^j^Jji^ 
the prppej^y ^lecoji^d, :q.jKii).,wly;c^^ 

haye be^» ma^e by, a, de^enqan^', iprttioa^ under wlwm he cl^ima^. 
holding u|ide> the. cojor of, tii4e,^dyerseJy .to iii^fCfla^ of-.the 
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plaintiflf, in good faith, the value of such improvements shall 
be allowed as a set-off againt such damages. 

Sec. 268. The Court in which an action is pending for 
the recovery of real property, may, on motion, upon notice by 
either party, for good cause shown, grant an order allowing 
such party the right to enter upon the property and make 
Survey and measurement thereof, for the purposes of the 
action. 

Seo. 259. The order shall describe the property, a copy 
thereof shall be served on the owner or occupant, and there- 
upon such party may enter upon the property with necessary- 
surveyors and assist^,nts, and may mase such survey and 
measurements; but if any unnecessary injury be done to the 
property he shall be liable therefor. 

Sec. 260« A mortgage of real property shall not be 
deemed a conveyance, whatever its term, so as to enable the 
owner of the mortoage to recover possession of the real 
property without a loreclosure and sale. 

Seo. 261. The Court may, by injunction, on good cause 
shown, restrain the party in possession from doing any act to 
the injury of real property during the foreclosure of a mort- 
gage tneieon; or after a sale or execution, before a conveyance. 

Sec. 262. When real property shall have been sold on 
execution, the purchaser thereol or any person who may have 
succeeded to his interest, may, after his estate becomes absolute, 
recover damages for injury to the property by the tenant in 
possession, after sale and before possession is delivered under 
the conveyance. 

Seo. 263. An action for the recovery of real property 
against a person in possession cannot be prejudiced by an 
aSenation made by such person, either before or after the 
commencement of the. action. 



Action for 
partition. 



CHAPTER 4.— AoTiojs-s for xhe Partitiok of Real 

Property. 

Seo. 264. When several i)ersons hold and are in posses- 
sion of real property, as joint tenants or as tenants in common 
in which one or more of them have an estate of inheritance, or 
for life, or lives, or for years, an action may be brought by one 
or more of such persons for a partition thereof, according to 
the respective rights of the persons interested therein, and for 
a sale of such property, or a part of it, if it api)ear that a 
partition cannot be made without great prejudice to the owners, 
interests 01 ^^^- ^^^- ^^ interests of all persons in the . property , 

Mrtf^to whether such persons be known or unknown, shall be set forth 
^mpiiS^^ ^ in the complaint specifically and particularly, as far as known 
to the plaintiff; and if one or more of the parties, or the share 
or quantity of interest of any of the parties be unknown 
to the plaintiff, or be uncertain, or contingent, or the owner- 
ship of the inheritance depend upon an executory device, or 
the remainder be a contingent remainder, so that such parties 
cannot be named, that fact shall be set forth in the complaint. 



Interests of 
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Sec. 266. No persons who have or claim anjp- liens upon j^^^^ 
the property, by mortgage, judgment, or otherwise, need be 
made parties to the action, unless such liens be matters of 
record. * 

Seo. 267. Immediately after filing the complaint, y^^j^^^j 
the plaintiff shall file with the Recorder of the County in Acton, 
-which, the property is situated, a notice of the pendency of 
the action, containing the names of the parties so far as known, 
the object of the action, and a description of the property to 
be affected thereby. From the tiine' of the filing, it ^all be 
deemed notice to all persons. 

Sec. S68. The summons shall be directed to all the joint summong to 
tenants, and tenants in common, and all persons having any j^^^^^^*^ 
interest in, or any liens of record by mortgage, judgment, or 
otherwise, upon the property, or upon any particular portion 
thereof; and generally to all persons unknown who have or 
claim any interest in the property. 

Sec. 269. If a party having a share or interest is un- 
known, or any one of the unknown parties reside out of the puSSItion?^ 
Territory, or cannot be found therein, and such fact is made to 
appear by affidavit, the summons may be served on such 
absent or unknown party by publication, as in other cases. 
When publication is made, the summons, as published shall 
be accompanied Tdv a brief description of the property which 
is the subject of the action. 

Sec. 270. The defendants who have been personally 
served with the summons, and a certified copy of the com-t^Z^^^ ^ 

Slaint, shall set forth in their answers, fully and. particularly, 
le nature and extent of their interest in the property, and if 
such defendants claim a lien upon the property by mortgage, 
judgment, or otherwise, they suiall state th^ amount and date 
of the same, arid the amount remaining due thereon, and 
whether the amount has been secured in any other way or not; 
and if secured, the extent and nature of the security; or they 
shall be deemed to have waived their rights to such lien.^ 

Sec. 271. The rights of the several parties, plaintiffs as^j^^j^^^^^ 
well as defendants, may be put in issue, tned and determined P^ig™^^^ 
by such action; and when a sale of the premises is necessary, ® ' ^ 
tne title shall be ascertained by proof to the satisfaction of the 
Court, before the judgment of sale shall be made; and where 
service of the complaint has been made by publication, like 
proof shall be required of the right of the absent or unknown 
parties, before such judgment is rendered; except that where 
there are several unknown persons having an interest in the 
property, their rights may be considered together iii the action, 
and not as between themselves. 

Sec. 272. The plaintiff shall produce to the Court, on the certificate a» 
hearing of the case, the certificate of the Eecorder of the to.uens. 
County where the property is situated, showing whether there 
were or not any liens outstanding of record upon the property, 
or any part thereof, at the time of the commencement of the 
action. 

Sec. 273. If it shall appear to the Court, by the certifi- 
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Seo. 2^4, The plamtifF shall cauae, a, notice to be served a 
reason^le time previous to the day for appearance before the 
leferee appointed, as provided in the last Section, on each per- 
son having outstanding liens of record who ia not a party to 
tlie action, to appear before the referee at a specified tune and 
place ,to make proof, bv hia own affidavit or otherwise, of the 
true amount due or to become due, contingently or absolutely, 
tiiereon,, In case such person be absent, or hia residence be un- 
known, service may be made by pubUcation or notice to his 
agents,- under the direction of the Cfcurt, in such manner as may 
be proper. The report of the referee thereon shall be made to the 
. Court, and shall be confirmed, modified or set aade and anew 
reference ordered, as the justice of the case may require. 

Seo. 275. If it be alleged in the complaint, and be 
established by evidence, or if it appear by the evidence with- 
' out such allegation in the complaint, to the satisfaction of the 
Court, that the property, or any part of it, is so situated that 
partition cannot be made without great prejudice to the owners, 
ttie Court may order a sale thereof. Otherwise, upon the 
requisite proofs being made, it sliall order a partition according 
to the respective rights of the parties, as ascert^ed by the 
Court, and appoint toTee referees therefor; and shall designate 
the portioii to repiain undivided for the owners whose interests 
remain unknown or are not ascertained. 

Seo. 276. In making the partition, the referee shall 
divide the property and allot the several portions thereof to 
the respective parties, quality and quantity relatively con- 
aidered, according to the respective nghta of the parties, as 
determined by the Court, designating me several portions by 
proper landmarks; and may employ a surveyor, with the 
necessary assistants, to aid them therein. , 

Seo. 277. The referees shall make a report of their pro- 
ceedings, specifying therein the manner ot executing their 
trust, aescru)ing the property divided, and the shares allotted 
to each party, with aparticular description of each share. 
Sec. 278. The Court may confirm or set aside the report, 
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being confirmed, judgment shall be rendered that such par- 
tition be effectual forever, which jndginent shall be binding 
and conclusive: First— On all persons nata^d as parties tb ttie 
action, and their legal Wpiesentatives, who have at the time 
any iiiterefst in the property divided, or aHy pa^ thereof, as 
owners In fe^, or ad tenants for life or for years, or as entitled 
to the reversion, remainder,* or the inheritance of such pro- 
I)ertyyorof any part thereof, after the termination of aparticular 
estate therein, and ifrho by any contingency, may be entitled to 
a beneficial interest in the property j or who have an interest in 
any undivided share thereof as tenants for years or for life. 
Second — On all persons interested in the property who lEiiay be 
unknown, to Whom notice shall have been given of the action 
for partition 'by publication; and; Third— On affll other persons 
claiming from such parties or persons, or either of them. g^^^^^ 

Sec: 279. But such judgment and partition shall not 
affect tenants for years less than ten, to* the whole of the 
property which is the subject of the partition. 

Sec. 380. The expenses of the referees, including those uxpenses of 
of a surveyor and his assistant, when employed, shall be as- Beforees. 
certained and allowed by the Court, and the amount thereof, 
together with the fees ialipwed by law to the referees, shall be 
apportioned amouff the different parties to- the action. 

Sec. -281. When a lien is on an undivided interest or Lien on 
estate of any of the parties, such Hen, if a partition be made, StweS.^ 
shall henceforth be a charge only on the share assigned to 
such party, but such share shall M first charged with its just 

Eroportton of the costs of the partition, in preference to suoh 
en. - ' ' . . 

Sec. 282, When a part Of the proi)erty only is ordered ^^^^ ^^^ ^^^ 
to be sold, if there be an estate for life pr years in an undivided op years, how 
share of the whole property, such estate may be set off in any ^^ °^' 
part of the property not^ ordered to be sold. 

Seo. " 283; The proceeds of the sale of the incumbered ^^^^^^^^^ ^ 
property shall be applied, under the direction of the Court, as incu^^roa 
follows: First— To pay its just' proportion of the general costs SJJSeSu^' ^^^ 
of the action. Second — ^^To pay the costs of the reference. 
Third — ^to satisfy and cancel of record the several liens in their 
order of priority, by payment of the sums due and to become 
due; the amount due to be verified by aiffidavit at the time of 
payment. Fourth — The residue among the owners of the pro- 
perty sold, according to their respective shares therein. 

Seo. 284. ' Whenever any party to an action who holds a 
lien upon the property, or any part thereof, has other sureties ^,Sti^S 
for the payment of the amount of such lien, the Court may, payment of 
in its discretion, order such securities to be exhausted before a ® * 
distribution of the proceeds of sale, or ma^ order a just de- 
duction to be made from the amount of the lien on the property 
on account thereof. 

Seo. 285. The proceeds of sale, and the securities taken 
by the referees, or any part thereoi, shall be distributed by ^'gJ^gJribSI^ 
tnem to the i)ersons entitled thereto, whenever the Court so t«d- 
directs. But in case no direction be given, all such proceeds 
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and securities shall be paid into Court, or deposited therein, or 
as directed by the Court. 

. Sec. 286. When the piooeeds of sales of ajiy shares or 
parcels belonging to persons who are parties to the action, and. 
who are known, are paid into Court, the action may be 
continued- as between such parties, for the determination of 
their respective claims thereto, which shall be ascertained and 
adjudged by the Couirt. Further testimony may be taken in 
Court, or by a referee at the discretion of the CJourt, and the 
Court may,.if. necessary, require such parties to present the 
facts or law in controversy, by pleadings, as in an original 
action. 

Sbo. 287. All sales of real property, made bj referees 
under this Chapter, shall be made by public auction to the 
highest bidder, upon notice published in the manner required 
for the salo of real property on execution. The notice shall 
state terms of sale,;aQd if tne property, or any part of it, is to 
be sold subject to a prior estate, cnarge or lien, that shall be 
stated in the notice. 

Sec. 288. The Court shall, in the order for sale, direct 
the terms of credit which may be allowed for the purchase 
money of any portion of the premises of which it may direct 
a sale qn credit, and for that portion of which the purchase 
mone;^ is required, by the provisions hereinafter contained, 
to be invested' for the benefit of unknown owners, minors, or 
parties out of the Territory • . 

Sec. 289. The referees may take separate mortgages and 
other securities for the whole or convenient portions of the 
purchase money, of such parts of the property as are directed 
by the Court to be sold on credit, for the shares of anyknowu 
owner of full age, in the name of such owner, and for the 
shares of a minor in the name of the guardian of such minor, 
and for other shares, in the name of the Clerk of the County 
and his successors in office. 

Sec. 290. The person entitled to a tenancy for life or 
years, whose estate sEall have been sold, shall iJe entitled to 
receive such sum as may be deemed a reasonable satisfaction 
for such estate, and which the person so entitled may. consent 
to accept instead thereof, by an instrument in writing, filed 
with the Cl^rk of the Court. Upon the filing of such consent, 
the Cletk shall enter the same in the minutes of the Court. 

Sec. 29L If such consent be not given, filed and entered, 
as provided in the last Section, at or before a judgment of sale 
is rendered, the Court shall ascertain and determine what 
proportion of the i)ioceeds of the sale, after deducting 
expenses, will . be a just and reasonable sum to be allowed 
on account of such estate, and shall order the same to be paid 
to such party, or deposited in the Court for hin^, as the case 
may require. 

Sec. 292. If the persons entitled to such estate for life or 
years be unknown, the Court shall provide for the protection 
of their rights in the same manner, as far as may be, as if they 
were known and had appeared. 
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Sec. 293. In all cases of sales, when it appears that any contingent 
person has a vested or contingent fntnie right or estate in any Jj^J^aSf Sow 
of the property sold, the Coim shall ascertain and settle the ^uieo. 
proportional value of such contingent or vested right or estate, 
ana shall direct such . j)roporlion of the sale to be invested, 
secured or paid over, m such manner as to protect the rights 
and interests of the jparties. . 

Sec. 294. In all pases of sales of proi)erty, the t^ms Terme and 
shall be made known at the time, and if the premises consist °^® ^ "^®- 
of distinct fanns or lots, thev diall be sold separately. 

Sec. 295. . Neither of the referees, nor any person for the certain par- 
benefit of either of them, shall be interested in any purchase; SteS^idS 
nor shall a guardian of a minor party be interested in the **^®- 
purchase of any real property, being the subject of the a<5tion, 
except for .the benefit of me minor. All sales contrary to the 
provisions of this Section shall be void. 

Sec. 296. After completing a sale of the property, orjieportof 
any part thereof ordered to be sold, the referee shall report »ie. 
the same to the Court, with a description of the different par- 
cels of land sold to each purchaser; itne name of the purchaser; 
the price paid or accrued; the terms and conditions of the sale; 
and the securities, if any taken. The report shall be filed in 
the office of the Clerk of the County where the property is 
situated. 

Sec. 297. If the sale be confirmed by the Court, an order ^^^^ ^^ 
shall be entered directing the referees to execute conveyances ^^J^^l^^ 
and take securities pursuant to such sale; which they are ^^ 
hereby authorized to do. Such order may also give directions 
to them respecting the disposition of the proceeds of the sale. 

Sec 298. When a party entitled to a share of ti^^ ^^en party 
property, or an incumbrancer entitled to have his lien paid out entitreS^^ 
of me sale, becomes a purchaser, the referees may take his^^asee. 
receipt for so much oitbe proceeds of tiie sale as belongs to 
him. 

Sec. 299. The conveyances shall be recorded in the conveyance^ 
Couuty where the premises are situated, and shallbe abar J^^JJgg^ 
against all persons interested in. the property in any way, who ana effect, 
shall have Been. named as parties in. the action, and against all 
such parties an^ persons as were unknown j if the summons 
hava Deen served, by publication and against all persons 
claiming from them or either of them. 

Sec. 800. When there are proceeds of a sale belonging proceeds 
to an unknown owner, or to a person without the Territory, to SfmSi 
who has no legal representative within it, the same shall Be ownera. 
invested in securities of interest for the benefit of the persons 
entitled thereto. 

Seo. 301. When the security of the proceeds of the sale 
is taken, or when an investment of any such proceeds is made, s*™®* 
it shall be done, except as herein otherwise provided, in the 
name of flie Clerk of the County where the papers are filed, 
and his successors in office, who shall hold the same for the 
use and benefit of the parties interested, subject to the order 
of the Court. 
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Security by ^^^" ^^' , Whieii' sectijity is taken by tlie referees on a 

referees on sale, and the' partiei& Interestea in such security, by an instru- 
" ^ ment in writing under their hands delivered to the referees, 

agree upon the shares and portions to which they are respec- 
tively entitled; or wh^n slbares and proportions have been 
previously adjudged by the .Court, . such securities shall be 
taken in flie names of tfhd payable to, the parties respectively 
entitled thereto; and shall* be delivered to such parties upon 
their receipt therefor. Such a^ement and receipt shall be 
returned and filed with the Olenc. 

Sfio. 308. "Hie Clerk in whose jiame a security is taken, 
Same. q^. ^^y i^hom au investment is made, aiid his successors in office, 

shall receive the interest and principal as it becomes due, and 
apply and invest the same as the Court may direct, and shall 
file in his office all securities taken, alid keep an account in a 
book provided and kept for that purpose in the Clerk^s office, 
free for inspection by all persons, of mvfestments and moneys 
received by him thereon, and the dispoMtion thereof. 
Compensation Sbc. 804. Wheu it appears that partition cannot be made 
when. equally between the parties according to their respective rights, 

without prejudice to the rightsandinterest of some of them, 
and a petition be ordered by judgment, the Court may adjudge 
compensation to be made by one party to another, on account 
of the inequality of partition. But such compensation shall 
not be required to be made tb others by owners unknown, nor 
by minors, unless in case of a minor it appear that he has 
personal property suflBicient for that purpose, and that his 
interest wQl be promoted thereby. 

Sbo. 805. When the share of a minor is sold, the pro- 

SSefmtaora ceeds of the sale may be "paid,' by the referee making the sale, 

to^SS^ ^ ^^® general guardian or special guardian appointed for him 

in the action, upon riving the security required by law or 

directed by order of tiie Court, 

Sec. 306. The guardian who may be entitled to the 
Insane person ^^iisto^y and management of the estate of an insane person, or 
other person adjudged incapable of conducting his Own aflfairs, 
whose interest in real property shall have oeen sold, may 
receive, in behalf of such person, his share of the proceeds of 
such real property, from the referee, on executing, with suffi- 
cient sureties, an undertaking approved by the Judge of the 
Court, that he wiU faithfully discharge the trust reposed in 
him, and will render a true and just account to the person 
entitled, or to his legal representative. 

Sec. 307. The general guardian of a minor, and the 
may guardian entitled to &e custody and management oi the estate 
1^ of an. insane person, or other person adjudged incapable of 
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dian. conducting his own affairs, who Is interested in real estate held 

in joint tenancy, or in common', or in any other manner so as 
to authorize his being made a party to an action for -the parti- 
tion thereof, mav consent to a partition without action, and 
agree upon the snare to be set oflTto such minor, or other per- 
son entitled, and may execute a release in his behalf to the 
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Sec. 308. The costs of partition, including fees of referees costs of 4 
and other disbursements, shSJl be paid by the parties respec- partition, 
tively entitled to share in the lands divided, in proportion to 
their respective interests therein, and may be mcluded and 
specified in the judgment. In that case they shall be H lien 
on the several shares, and the judgment may be enforced by 
execution egainst such shares, and against other property held 
by the respective parties. ' Wlien, however, a Utigatibn arises 
between some of ttie parties only, tlie Court may require the 
expenses of such litigation to be paid by the parties thereto, 
or any of them. 

Sec 309. The Oourt, with the consent of the parties, may sm^ie referee 
appoint a single referee, instead of three referees, in the ipro- SS«tated. 
ceedings under the p;x)visions of this Chapter, and the single 
referee, when thus appointed, shall have all the powers and 
perform all the duties required of the three referees. 

Sec. 310. When the action is for partition of a mining ^^^^^ claim 
claim among the tenants in common, joint tenants, coparceners partitfoaof. 
or partners mereof , the Court, upon good cause shown by any 
party or parties in interest, majr, instead of ordering partition 
to be made in manner as hereinbefore provided, or a sale of 
the premises for cash, direct the referees to divide the claim in 
the manner hereinafter specified. 

Sec. 311. The Court shall, in its order, or by a subse- 
quent order made upon motion, fix the time for division of the omw of oourt. 
claim by the referees, which shall not be less than twenty nor 
more than forty days from the day of the making the order, 
except by consent of all the parties in interest who have ap- 
peared in the action. 

Sec 312. On the day designated in the order, the referees ^^^^^ ^ ^ 
shall go upon the claim to be divided, and proceed to make ©a claims, 
division of the same as hereinafter provided, and shall con- 
tinue from day to day until the whole business is completed. 

Sec 313. Two or more of the tenants in common, joint ^rtieamay 
tenants, copartners or parceners mav unite together for the ®' 
purpose 01 such division of which they shall ^ve the referees 
written notice before they commence the business of division; 
and all who do not unite as aforesaid, or give notice of separate 
action, shall, for the purposes of division, be deemed and held 
to have united. The referees in their action shall recognize 
those named, in the order of the Court, or their agents and 
attorneys in fact, duly appointed by instrument in writing 
under seal, and acknowledged as in cases of conveyances of 
real estate, the guardian of a minor, and the guardian entitled 
to the custody and management of the estate of an insane 
person, or other person adjudged incapable of conducting his 
own aflairs, and as to the interest of each, shall be controlled 
entirely by the order of the Court. 

Sec 314. At the time, and place of division, one of the ^*^®J^oe 
referees to be selected by them, shall, in the manner of public of location, 
.auction, offer to the party or parties who will take the least 
part or portion of said mining claim in proportion to the inter- 
est he or thev mav have therein, the Bnvileere of first selectinsr 
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the place at which' his portion shall be located^ and npon 
closing the bids the referees shall proceed to measure and 
mark off, by distinct metes and bounds, to the lowest bidder, 
his or their portion of said mining claim, at the place desig- 
nated by them or him, according to the terms of his or their 
bid. 

Sec. 315. When the referees have marked off and set 
apart the interest of the lowest bidder, as provided in the last 
Section, they shall offer to the remaining parties the privilege 
of selection, as in said Section mentioned and described, and 
shall, upon closing the bids, proceed in the same manner to 
locate and mark on the portion of the lowest bidder, and shall 
thereafter continue in the same manner to receive bids and 
mark off ihe interest of the bidder or bidders until tiiere shall 
remain but one party in interest, or parties united, forming one 
interest, as provided in Section Three Hundred and Thirteen. 

Sec. 316. The party or parties remaining, as provided in 
the last Section, shall become the owner or owners, as the case 
may be, of the entire claim not marked off and set apart to 
other parties as hereinbefore provided, in proportion to their 
respective interests in the clahn. 

Sec 317. The referees* shaU return, with their report in 
this Act required to be made by them, the evidences of authority 
presented to them by persons other than the parties mentioned 
m the order of the Court,, by which they claim the right to 
bid, or otherwise act, during the proceedings hereinbefore 
mentioned. 
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CHAPTER 5. — Actions for the Usurpation oe at«^ Office 

OR Frakchise. 

9 

' ■ I ■' 

Sec. 318. An action may be brought by the Attorney- 
General in the name of the people of this Territory upon his 
own information, or on the complaint of a private party, 
against any person who usurps, intrudes into, holds or exer- 
cises any office, or franchise, real or pretended, within this 
Territory, without authority of law. And it shallbethe duty 
of the Attomey-Greneral to bring the action whenever he has 
reason to believe that any such office or franchise has been 
usurped, intruded into, held or exercised by any person, with- 
out authority of law. 

Sec. 319. Whenever such action is brought^ the Attorney- 
General, in addition to the statement of the cause of 
action, may also set forth in the complaint the name of the 
person rightly entitled to the office, with a statement of 
his right thereto; and in such case,, upon proof by affidavit 
that the defendant has received fees or emoluments belonging 
to the office, and by means of usurpation thereof, an order may 
be granted by the Judge, or Court wherein the case is pending, 
for the arrest of such defendant, and holding him to Bail; and 
thereupon he may be arrested and held to bail, in the same 
manner and with the same effect, and subject to the same 
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riffhts and liabilities as in other civil actions where the defend- S!.^??*^* 
ant IS subject to arrest. arrested. 

Seo. 320. In erery such case judgment may be rendered judgment, 
npon the right of the defendant, and also upon the right of ^^^ '^^®^®^- 
the party so alleged to be entitled; or only upon the right of 
the defendant, as justice shall require. 

Sec 321. If the judgment be rendered upon the right of 
the person so alleged to be entitled, and the same be in favor S?y take^** 
of such person, he shall be entitled, after taking the oath of office, 
office and executing such ofBcial bcwid as may be required by 
law, to take upon himself the execution of the office. 

Sec. 322. If judgment be rendered upon the right of the j^amagea 
person so alleged to be entitled, in favor of such person, he recoverable, 
may recover, by action, the daniages which he shall have sus- 
tained by reason of the usurpation of the office by the defendant. 

Seo. 323. When several persons claim to be entitled to ^^*Jj®^y 
the same office or franchise, one action may be brought against be tried in 
aU such persons, in order to try their respective rights to such "^^^^"^ 
office or feanchise. 

Seo. 324. When a defendant, against whom such action 
has been brought, is adjudged guilty of usurping, or intruding judgment, 
into, or unlawfully holding any office, franchise or privi- jSlhas®^^*" 
lege, judgment shall be rendered that such defendant be ^j^t^^^fflSe, 
excluded from the office, franchise or privilege, and that he 
pay the costs of the action. The Court may, also, in its dis- 
cretion, impose upon the defendant a fine not exceeding five 
thousand dollars, which fine, when collected, shall be paid 
into the Treasury of the Territory. 

TITLE IX. 

0/ Appeals in CfivU Actions. 

CHAPTER 1.— Appeals est General. 

Sec 325. A judgment or order in a civil action, except judgrment, 
when expressly made final by this Act, may be reviewed as SSJTewed. 
prescribed by uiis Title, and not otherwise. 

Seo. 326. An order made out of Court, without notice to ^^^^ ^^^ 
the adverse party, may be vacated or modified without notice, may^ ^ 
by the Judge who made it, or may be vacated or modified on ^*^*®^ 
notice, in the manner in which other motions are made. 

Seo. 327. Any party aggrieved may appeal in the cases ^^^ 
prescribed in this TKtle. The party appealing shall be known desifirnated. 
as the appellant, and the adverse party as the respondent. 

Sec. 328. An appeal may be taken: First— From a final j^^ ^y^^ ^^^^^^ 
judgment in an action or special proceeding commenced in the an a^^ 
Court in which the judgment is rendered, within one year after ™*^ ^ 
the rendition of judgment. Second— From a Judgment ren- 
dered on an appeal from an inferior Court, within mnety days 
after the rendition of the jud^ent. Third— From an order 
granting or refusing a new trial, from an order granting or 
dissolving an injunction, from an order refusing to grant or 
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dissolve an injunction, and from any special order made after 
the final judgment, within mxty days after the order Js made 
and entered in the minutes' of the Court. Fourtih— From an 
interlocutory judgment pr order in cases of partition whicli 
determines the ri^ht of the several parties^ and directff parti- 
tJOD, sale or division to be made, 'wfthiii sixty days after the 
rendition of the saime. '.'■• i "' 

Sec. 339. The appeal shall bfe inade by filing with the 
Clerk of the Court with whom tjle judgment or prder appealed 
from ia entered^i a notice' stating, the appeal from the same, or 
some specific part thereof, .and serving a copy of tliiB notice 
upon the adveraeparty Ornis attPmey. '; " ' '/'"-,' 
' Sec. 33p. Wheu the pkrty who tag tlie right , to appeal 

wishes a statement of the case to be annexed to the record of 
r order, he shall, Within twenty day$ after the 
judgment. or order, .prepare feu'eh statement, 
te specifically the parnqnlar errors or groupds 
intends to T^lypii the api}eal,'and shall con- 
' the evidence as inky be necessary to eicplain 
rrors or grounds specified and no more, and 
jame with the ClerKp ^nd serve a copy thereof 
upon the adverse party. The respondent naayj'.with'in igve 
davs thereafter, prepare and file amendments to the statement, 
and shaJI serve a copy tlierepf oh the appellant; the statement 
and amendments shall be presented to • the Judge or referee 
who tried pr lieard tbe, case, upon' notice of two days to the 
respondent, and a true . statement shall thereupon be,, settled 
bv such Judge or referee. If' np, amendments are filed, the 
statement may be presented to the Ju^e or referee 'for settle- 
ment without any notice to the respoh&nt. 

Seo. 331. B' the party shall omit to make a statement 
within the time limited, he ehall be deemed to have waived his 
right thereto; and when a statement is made and the parties 
shall omit within the several times above limited, the one party 
to propose amendments, the other to i^Qtify.^n aj)pearance 
before the Judge or referee, they shallre^ecuvely be deemed, 
the former to have agreed to the statenient;aB prepared, and 
the latter to.hdve agreed.to the amejidments' as jiroposed; but 
the Judge or referee, who tried or heaid the cftse, ^^aii, not- 
withstanding Bucb omission or iihplied agreement, have power 

nt 
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copy of the judgment roll, if the appeal be from a judgment; ^SSeJ^d?® 
if the appeal be from an order, to a copy of sueh order. 

Sec. 336. Tt^e provisions oi the l^st five preceding Sec- 
tions shall. not apply to appeals tak;en . from, an jprder made g®^8**^^^^ 
upon affidavit filed, but sudSi affidavit shall be amiej:ed to thq ^IJ}^^ 
o^er, in.; the j)lace of the statement mentioned Jn those order. 
Sections. '. • . . .' • . .■:•'.'.,'.'■ ./. ., . . 

Sec. 336. Upon an appeal from a judgment, ihe Court Review of 
may review any intermediate prder involving, the. nierits and, JJ^^|n^°^ 
necessarily aflecting the judgment. , 

Sec 337. Upon ^n appeal from . a judgmejit or order, 
the Appellate Court may reverse, affirm or modify the judg-\^^™®- 
ment or order appealed froiia, in the rei^ct mentioned in the 
notice of appeal, an4 as to anv. or all of the parties; and may 
set aside, or confirm, or modify, aay or ail oi the proceedings 
subject to or dependant upon such judgment or order, and 
may, if necessary or. proper, order a new trial. When the 
judgment or order is reversed or .modified, the Appellate 
Court may majte complete restitution ,,J3f ,all property and 
rights lost by the erroneous judgment .or o^der,. and when it 
appears to the Appellate Court that th^ appeal was miade for 
delay, it may add to the costs such damages as may be. just, - 
not exceeding ten per cent. 

Sec. 338. On an appeal from. a final Judgment, the ^^jjj*^^^ 
appellant shall furnish the. Court with a transcnpt oi the potice 
01 appeal, and the statement, if tteie be one, certified by the 
resx)ective attorneys, of the parties to the. appeal, or, by the ^ 
Clerk of the Court. On. an appeal firom a judgment rendered 
on an a;ppeal or frqm an. order^ ite appellant shall furnish the 
Court wiUL a copy of the notice pjf appeal, the judgment or 
order appealed Jrom, and a copy of the papers used on th^ 
hearing of the Court below, such copies to be certified in like 
manner to be. porrect. If any written opinion be placed on file 
in rendering judgment or making the order in the Uourt below,^ 
a copy shsdl be furnished, certified in lilse manner^ If the 
appellant fail to fumisl^ the requisite" papers, the appeal may 
be dismisseid, 

Seo.. 339. i'o render an appeal effectual for any purpose, undertaking, 
in any case, a written, undertaking shall be executed on the 
part of the . appfeUant, tjy ^t least two sureties, to the effect 
that the appellant will pay all -damages and costs which may 
be awarded ag^iinst him on the appe^ or a smja not exceeding 
one hundred dollar^ shall be. deposited, with the Clerk with 
whom, the judgment or order was entered, to abide the event qf 
the appeal. Such undertaking shall be .filed,, or ^ucix depo^ . 
made with the Cleick, witl^n five days after the notice of appeal. . 
is filed. ,.. :. 

SEa 340. If the appeal be. from a judgment or order f*?^^^^!^^ 
directing the payment of money, it; shall not . sta^y the execu- judgrment, 
tion of S^e juSgbent or order ; unless a .written undertaking ^^^"'^ 
be executed on the^part of the appellant W two or more sure- 
ties, stating their .places of residence ana occupation, to tbe 
eflectthat they are boui^d.in double the amount nanied in the 
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judgment or order; that if the judgment or order appealed 
irom, or any part thereof be affirmed, the appellant shall pay 
the amount directed to be paid by the judgment or order, or 
the parti of such amount as to which the judgment or order 
shall be affirmed, if affirmed only in part, and all damages 
and costs which shall be awarded against the appellant upon 
the appeal. When the judgment or order appealed from is 
made pajrable in a specified kind of money or currency, the 
undertaking required by this Section shall be drawn and made 
paya^ble in the same kind of money or currency specified in 
such judgment or order. 
Asaiffnmeiit Seo. 341. If the judgment ior order appealed from, direct 

SooiuDienS^' the assignment or delivery of documents, or personal property, 
ooumen ^^^ executiou of the judgment or order wiall^ot be stayed by 
appeal, unless the things required to be assigned or deliyered 
be placed in the custody of such officer or receiver as the Court 
may appoint, or unless an undertaking be entered into on the 
part of the appellant, with at least two sureties, and in such 
amount as the Court or the Judge thereof may direct, to the 
effect that the appellant wUl obey the order of the Appellate 
Court upon the appeal. 
Execution of Seo. 342. If the judgment or order appealed from, direct 

conveyance, ^^le executiou of a conveyauce or other instrument, the ex- 
ecution of the judgment or order shall not be stayed by 
the appeal until the instrument is executed and deposited 
with the Clerk with whom the judgment or order is entered, 
to abide the judgment of the AppeBate Court. 

Seo. 343. If the judgment or order appealed from, direct 
the sale or delivery of possession of real property, the execu- 
deuvery of tiou of the Same shall not be stayed unless a written under- 
property, etc taking be executed on the part of the appellant, with two or 
more sureties, to the effect, that during the- possession of such 
property by tne appellant, he will not commit, nor suffer to be 
committed, any waste thereon, and that if the judgment be 
affirmed, he will pay the value of the use and occupation of 
the property from the time of the appeal until the d^ivery of 
possession thereof, pursuant to the judgment or order, not 
exceeding a sum to be fixed by the Judge of the Court bv 
which the judgment was rendered or order made, and which 
shall be specified in the undertaking. When the judgment is 
for the sale of mortgaged premises, and the payment for a 
deficiency arising upon the sale, the undertaking shall also 
pDOvide for the payment of such deficiency, fit all other 
cases, not hereinbefore mentioned^, the amount of the under- 
taking to stay the execution of the judgment or order shall be 
fixed by the Court or the Judga thereof. 

Sec. 344. Whenever an appeal is perfected, as provided 

Appeal by the preceding. Sections in this. Chapter, it shall stay all 

^^ted further proceedings in the Court below, upon the judgment or 

jgrg«edinars order appealed from, or upon matter embraced therein; but 

the Court below may proceed upon any other matter included 

in the action and not affected bv the judgment or order ap- 

I)ealed from. And the Court below may, in its discretion, 
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dispense with or limit the security required hy said Sections, 
when the appelant is an executpri ^aininistratpr,^ trustee, py 
oflier person acting in another'ii rig^t. 

Sbo. 345. The i^dertaking prescribed hy Sections Three xrndertakii« 
Hundred an4 Tftdrty-Eight, Thr^ Hundred and SSiirty-Nine, ™a^j^ 
Three Hundred and Forty ,^ Three Hun^d and J'orty^neand 
Three Hundred and Fprty^Three, may be in one instrument or 
several, at the option of the appellant. 

Sec. 346. An undertakiijff . upop.^ an appeal shall be of no 
effect unless it be ^QconiTOnieaDy tHe ^ffidayit pf the sureties 
that tli^y are each worth, the amount sj)ecified. therein, oyer j^^^'Jt^ 
and above all their just debts ^nd liabilities, exclusiye of the 
property exempt from execution, except where the judgment 
exceeds throe thousand dpUars and the undertaking on appeal 
is executed by more than two sureties, they may stete on tueir 
affidavit that they are severally worth amounts less than that 
expressed in the undertaking, if the whole amount be equiva- 
lent to that of two sufficient sureties;' The adverse party may, 
however, except to the stifficiency of the sureties within five 
days after the filii^ of the Undertaking, and unless they, or 
other sureties, justify before the Judge of the Court below,, or 
Clerk, within five days thereafter, upon notice to the adverse 
party, to the amounts stated in tiieir; affidavits, the appeal shall 
De regarded as if no such undertaking had been given; and in 
aU eases, where pn undertaking is r^tdred on appeal by the 
provjiaion of. this Chapter, a deposit in the Oburt l;^low of the 
amount of the judgment appealed from, and one hundred 
dollars in addition, Bnsi31 be eq^uival^t to &ling the: undertak- 
ing, aud in aUvcases the undertaking or depofflt uiay bp waived 
hy the written consent of the respondent. 

S^o. 347. In roafies^ -not prpyided for .in Sectjbns Three ^ '™|pe^ 
Hundred and Th^ty-Nine, Three Hundred and! Forty, tThieof^^ioSiy 
Hundrediand Porty<>ne arid Three: Hundred and Forty-Three, ^^^S^^^'^ 
the perfecting o^ an appeal by giving the undertaking, and the 
justification of .the sureties thereon,^ if reiquired, or; making ti\e 
deposit mentioned in Section Three Sun^d and .Thirty-Nine 
shall sitay proceedings in the Court below upon the judgment 
or order appealed, froin, except thi^t wh^ie it directs tne mle of 
perishable prowrty. the Court below may prder the, property 
to be sold, and the proceeds ith^repf tp. be; deposited 
the judgment of the Ara)eU9;te, (^urt. j ^ 

. Sec. 348; Appeals may ibe fbrqught to a hearing )^y^either 
party upon a notj^ce o^ three 4ays>^'^^^ party. J3ef ore Hearing, ©tc 

th^ argument eaph jiarity shajJrfw^Sh to ^ihe otjier, a^ndtoeach 
of the Justices, a copy of hi^.. potato iind authority, or either 
party may :6te/Oft0 .wpytljipreiQfrTw^ Clerk,. yho shall 

cause the MKjuisitei copies to. jt^made;^ , *;V .• , 

9bo-. .349^ When j udgpaent is r^nder0d ^pon the app^, judinnent 
it shall, be certified by the Clerk pf the Supieme Couri; tp Hk^.o^ appeat 
Clerk with, i^h^m; the j^dgmj^nt p)ll 4s filed or. the order 
appefifled ^x^xa is eoi^red. >in ckm&^ot app^ from . th^ .judg- 
ment, thQ Cle;rk with. whojagL/t^iie. xoQ. is .pled, shall .attach! xhe 
certificate to the judgment .. r<^y, iaji^d.^ter a mwute of the 
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jnd^erit of the Stipreme Cottrt on the docket against the 
original entry. In case of n!ppeal from an order, the Clerk 
shSl enter, at lengtl). in the records of the Court the certificate* 
receiyed, md. ^innte g^gainst thb entry of the order ajypealed 
from a refereiiOe;tO'tl;ie certiflcdte, witn a: Tbrief statement that 
the order has^beeii affirmed, reversed- or' mofflfldd, as^the case 
may be, by the Stipreme Court, on appeal. ' 

Execution for Sec. 360. Whenever costs are. awarded to a party by an 
«*<»• Appellate Coturt^ snich pArty may have an execntion for the 

same on filing a reznittitnt with the Clerk of thb Ocrart below, 
and it shall be the dilty of such Clerk, whenever the remittitur 
is filed, to issiie the execution upon application therefor^ and 
whenever costs are awarded to a party by an order of any 
Court, such party may have an execution therefor in like man- 
ner as upon a judgment. 



gammons to 
show cause. 



TITLE X. 

CHAPTER 1.— pBO0EEi>iKGa Agaikst Joikt Debtors. 

How those not ^EO. 3S1. When a judgment-is recovered against one or 
wM^maybenioreof Several persou 9 jointly indebted upon an obligation, 
judgmSt. by proceedihg as provided in Section Thfrty-Two, those who 
Were not Originally served with the Bttmmbns and did not 
appear to the atetion, may be sunimoned to show, cause why 
they shoTjld. not be bound; by the judgment in th^e- €ame 
manner as though they had been or^indly served with the 
sumpions. i; 

^W)* 862. The ^tittimons, as provided In the last Section, 
shall .^escribe the judgment and require the person auinmonea 
to show caus9 Why he shoulil not be bouM by it. ond^shall be 
served in the «a!me: manner and returnable witnin the same 
13m.e as the original stiinmons. It lahall not be necisSBaryto 
file a new c6mpiaint: ' ' ■ 

Seo. 858. The. stimmoriis shall be accompanied by an 
affidavit of the plaintiff, his agent, representative or attorney, 
that the judgment, or ■soinfe part ^ereofj remains unsaMsfied, 
and shall specify the amount due thereon. 

Seo. 364. Upon such sApamonfeythe defendant may 
answer within the time Htfebifl^d therein, denying the judg- 
ment, or setting Up iahydeiens6' Which may have afiseti subse- 
quently, or he njtay deny Mi? liability dri 'the dMigatiem upon 
which thfe jnd^^nt wias i^Qvered. / ' ' • 

Sec. 866. K the defelidant; in hid aaiswet,delny the judg- 
ment, or set up any defense wMch Ttnay haW ansen subse- 
quently, the summorip^ wit][i the iaffidavit annexed, and the 
answer, shall constitute the writtjen allegations in the c^. If 
he deny JiisUability oh this obligajtibii. "upon wM6h the judg- 
ment was reooverea; !ja copjrof ^the • ori^al compMAt and the^ 
sumxaohs, -with the affidavit anne^edj apd the answer, shall 
constitute such written allegations. 
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Seo. 366. The issues formed may be tried as in other j„^^ 
cases, bnt when the defendant denies, in his answer, any tonme<i,hoT« 
liability on the obligation upon which the judgment was ren- ' 
dered, if a verdict be found against him, it sa&Jl be for the 
amount remaining unsatisfied on such original judgment, wiiih 
interest thereon. 

CHAPTEIR S.— OoHTBissroir op Judgment "Withottt Aoiioir. 

Sec. 367. A judgment by confessaion may be entered 
without action, either for mone^ due or to become due, or to i^SS^^ 
secure any person against contmgent liabilityon behalf of the iwwenwwa- 
defendant, or both, m the manner prescribed by this Chapter. 

Seo. 358. A statement in writing shall be made, ^gued Btatementbi 
by the. defendant and verified by his oath, to the following 2^* '*'" 
effect: Pirst—tt shall authorize the entry of jiidgm^it for a t 

specified sum. Second — If it be money due, or to becom.a 
one, it shall state concisely the facts out of which it arose, 
and shall ^ow that the sum confessed therefor is justly due, 
or to become due. Third — If it be for the purpose of securing 
the plaintifF against a contingent liability, it shall state con- 
cisely the lacts constituting the liability, and shall show that 
the sum confessed therefor does not exceed the same. . .. 

Sec. 359. The statement shall be filed with the Clerk of 
the Court in which the judgment is to be entered, who shall cierk of 
endorse upon it, and enter in the judgment book, a judgment '^''"■ 
of such Court for the amount confessed , with five doUars costs. 
The judgment and affidavit, with the judgment indorsed, shall 
.thereupon become the judgment roll. 

CHAPTER 3. — Submitting a Controvebsy WrrHOUT 
Action. 

Sec. 360. Parties to a question in differ 
be. the subject of a civil action, may, witt snumiBsiim of 

upon a case containing the f^ts upon whi< %'^^^^^od 

depends, and present a submission of the i 
winch should have jurisdiction if an action '. 
But it must, appear, by affidavit, that the o 
and the^pTOceedings in good faith, to deten 
the parties. " The Court shall thereupon he 
the case, and render judgment thereon, as 



1. Judgment shall be entered in the judgment 
book, as in other cases, but vdtliout costs for any proceeding l^wa 
prior to the trial. The case, th,e' submisaon, and a copy of the 
judgment shall constitute the judgment roll. ' 

Seo. 362. The judgment may be enforce^ in the same nowenioaxa 
manner as if it had been rendered ia an action, and sliall be 
in the same manner subject to appeal. 
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CHAPTER 4.— Oi' Abbitrationq. 

Sec. 363. Persons capable of contracting, mjay submit to 

i^'bmSSm of. arbitration any controversy which might be tlie subject of a 
civil action between them, except a question of title to real 
property in fee or for life. This qiLallncation shall notinclude 
questions relating merely to the partition or boundaries of real 
property. 

How madi». gjjQ^ gg4^ rpj^^ submission to arbitration shall be in writ- 

ing, and may be to one or more persons-. 

Sec. 366. It may be stipulated in the submission that it 

uontk^^^^' be entered as an order of the Court, for which purpose it shall 
be- filed with the Clerk of the Court where the parties, or one 
of them, reside. \ The Clerk shall. thfireu;pon enter in his: regis- 
ter of actions a note of the submission!, Tvith the names of the 
parties^ the names of the arbitrators, the date of the submission, 
when filed, and the time limited by the flubmisaoh, if iny, 
within which the^ award, shall be made- When! so entered j 1±ie 
submissioti (shall not be revoked without the coriBent" of botk 
parties* The arbitmtorig may be compelled »by the Court to 
make an award, and the award niay be. enforoea 1^ the Court 
inihe same manner as a judgment. If the submission be not 
made an order of the Court, it maybe revoked at anytime 
before the award is made. 

artttratow. S^^- ^^^' Arbitrators shall have power to appoint a tune 

and place for hearing, to adjourn from time to time, to admin- 
ister oaths to witnesses, to bear the allegations and evidence o^ 
the parties, and to make an award thereon. 

proceedinffa ^^^' ^^' -^^ *^^ arbitrators diall meet and act together 

of. during the investigation, but when met, a miajority may deter- 

mine any question. Before acting, they shall be sworn before 
an officer authorized to administer P9,tlis,, faithfully and fairly 
to hear and examine the allegations and evidence of the parties 
in relation to the matters iix controversy, 9,nd to make a just 
award according to th^ir understanding. 
mUS^s^Tot Seg. 368. The award shall be . in writi^g, signed by the 
arbitrators, 6r a majority of them, and delivered to the parties. 
When the submission is made an order of th.e Couit, the award 
shall be filed, with the Clerk, and a note thereof, made in his 
register. A|ter the expiration of five .days from the filing of 
the award, upon the application of a party, arid on filing an 
affidavit showing that notice, of filing titie award has been 
served on the adverse party or his attorney, at least • four days 
prior to such applicatioii, and that np order staying thp entry 
of judgment has been served^ the award shaft be entered by 
the Clerl^ -in the' judgment book, and shall thereupon have 
the effect of ajudginent. , , 

On what Seo. 369. The Court, on motion, may vacate the award 

vaS^ upon anv of the following grounds, and may order a new 
^^^ hearing, before the same arbitrators, or others, in its discretion: 

First— That it was procured by corruption or fraud. Second — 
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That the arbitrates were guilty of misconduct or committed 
gross error in refusing, on cause shown, to postpone the hear- 
ing, or in refusm^ to hear pertinent evidence, or otherwise 
acted improperly, m a manner by which the rights of the partjr 
were prejudiced. Third— That the arbitrators exceeded their 
powers in making their award; or that they refused, or im- 
properly omitted to. consider a part of the matters submitted 
to them; or that, the a\^ard is indefinite, or cannot be per- 
formed. 

Sbc. 3to. The Court mgy, on motion, modify or correct 
the award where it appears: First — ^That there was a miscalcu- on what 
lation in figures upon which it was made, or th^^t there is a ^SSed. 
mistake in the description of some person or property therein. 
Second — ^When apart of the award is upon matters not sub- 
mitted, which part can be separated fix>m other parts, and does 
not affect the decision on the matter submitted. Thlrd-^When 
the award, though imperfect in form, could have been 
amended if it had been a verdict, or the imperfection disre- 
garded. 

Sec. 371. The decision upon a motion shall be subject to -^pp®*^- 
appeal in the same manner as an order which is subject to 
appeal 'in a civil action; but the judgment entered before a 
motion is made shall not be subject to appeal. 

Seo. 872. If a submission to arbitration be revoked, and ?^^kj^^° 
action be brought therefor, the amount to be recovered shall rS^^^^^i,!^ 
only be ihe costs and damages sustained in preparing for and '®^'^®"' 
attending the arbitratioUi 

CHAPTER 5.— Offeb of the Defendant to Compromise 
THE Whole ob a Pabt of an Action. 

Seo. 373. The defendant may, at any time before the* 
trial or judgment, serve upon the plaintm an offer to allo^'^®^^5t"to 
judgment to be taken against him for the sum, or property^ or prejudice, 
to the effect therein specified. If the plaintiff accept the offer, 
and give notice thereof within five days, he may fife the sum-' 
mons, complaint and offer, with an affidavit of notice of 
a<5ceptance, and the Clerk shall thereupon enter judgment 
accordingly. If the notice of acceptance be not given, the 
offer shSl be deemed withdrawn, and shall not fe given in > 
evidence; and if the plaintiff fail to obtain a more favorable 
judgment, he shall not recover costs, but shall pay the defend- 
ant's costs from the time of the offer. 



TITLE XL 

• ' ■ * . 

Of Witnesses^ and of the Manner' of Obtaining JEvidenoe. 

r 

CELAPTER 1;— Of Wmrassis. 

* • 

• • • • ••■.,. ■ ■ . ' . 

Seo. 374, All persons, without exception, otherwise than witnesses', 
as specified id this Chapter, may be witnesses in any action or ^^^"^^ ®- 
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goceedin^. Facts which, by the common' law, wonld cause 
e exclusion of witnesses may still be shown for the purpose 
of affecting^^theiir credibility. 
Who not Sec. 375. No person shall be disqualified as a Witness in 

duquaiiflfid. any action or proceeding on account ofnis opinions on matters 
of religious belief, or by reason of his interest ih the event of 
the action or proceeding as a party thereto or' otherwise; but 
the party or parties thereto, and the person in whose behalf 
such action or proceeding may be brought or defended*, shall, 
except as hereinafter excepted, be competent and be pompella- 
ble to give evidence, either idva voce or by deposition, or upon 
a commission, in the same manner and subject to the same 
rules of examination as other witnesses, on behalf of himself; 
or either or any of the parties to the action or proceeding. 
Befufiai to Seo. .376... If a party refuse to attend and testify at the 

♦^^^'y- trial, Or to give his deposition before trial, or upon a commis- 

sion when'^reqiiired, &s complaint, answer, of leply maybe 
stricken out and judgment be taken against him; and' he may 
be also, in the discretion of the Court, proceeded against, as in 
other cases, for a contempt. 

whoflhaii ot ^^^* ^' ^^ person shall be allowed to testify under the 

testify, etc" provisious of Sectiou Three Hundred and Seventy-Five, 
when the other party tx) the transaction, or opposite ' party 
in the action, or the patrtj^ for. whose inimediate • benefit 
the action or piroceedmg is prosecuted or defended, is 
the representative of a deceased person, when the facts to be 
proved transpired before the death of such deceased person, 
and nothing contained in said Section shall affect the laws in 
relation to attestation of any instrument required to be attested. 
Sec. 378. Persoi^s against whom judgment has been ren- 

S^SitooM^^ dered upon a conviction for felony, unless pardoned by the 
Gtovemor, or- suiJh judgment has been reversed on .appeal j shall 
not be witnesses. . 

Same. .Sw. .379. A husbaudt shall not be a witness for, or 

against, his /wife, nor a wife a witness for, or against, her hus- 
baad; nor oaa either, durijCig the marriage or afterwards^ be, 
withotit the consent ol the other, examinied as to any oommu- 
nieation made by one to thie^ other during the marriage. But 
this exception shall not apply to an action or proceeding by 
oner against the other.- . .: 

Same. Sbo. 380. Au attorney ior; QonuBelor ^^H not, without 

the consent of hi^ client, be examined -as a witness ^ to; any 
communication made by. the client; to him, or his advice given 
thereon, in the course of professional employment. 

Same. . Seo. 381. A clergyman or priest shall not, without the 

consent of the person making Hxe, confession, be examined as 
a witness as to any confession made to him in his professional 
char^^pter^ in the conrse of discipline enjoined by the church to 
which he belongs. 

Sec. 382. A licensed physician or burgeon shall not, 
without the consent of his patient, be examined as a witness 
as to any iafonhation acguired in attending the patient, which 
was necessary to enable him to prescribe or act for the patient: 
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jprovidedy l).owever, in any suitor prosecution against a physi- 
cian or surgeon for ixialpractioe, if the patient oi: party sueing 
or pros^uting shall require or j^ve such consent, and any 
such vritness shall give testimony, then such physician or 
snigeon, defendant, may call any other ^hykidaa;isorsurgeons 
as witnesses' on behalf of defendant, without the cons^t of 
such patient or party sueing,or prosecuting. V . 

Seo. 383. A public officer shaE iot be examined as a game, 
"witness as to communications made to him in official confi- 
dence, when the publip interest would suffi^ by the disclosure, • 

Sec. 384^ Tne Judge himself, or i^ny juror, may be judge or 
called as a. witness by ^tber p?rfy^ but' in such case it shall be ^'^SS ^ 
in the discratipn of the Court, or Judge, to order the trial to be 

JostiK^ed,,or suspended, and io take: place, before another 
udfi^orjury. . . 

Seo. 386, Whw.a witness does not speak .pr understand jnterprotert. 
the Engjish language, an interpreter shall.be ^worn to inter- 
pret lc» him.. Any person resident .of the County may. be 
Bummoi^ed by any Judge orXlourt to appear before such Judge 
or Ciourt to act as interpreter in aa^y action or proceeding. 
The summon^ shall be; served and retumedj in like manner as 
a subpoena. Any person sp summoned shaU, for a failure to 
attend at the^ time and place named la the summons, be liable 
to punishment for contempt. 



CHAPTER 2*-r-MiJra^BB oy <JoMPELLiNGj. the iAxTSKBAJsrcog 

Seo. : 386. Arsubpoenamay yequir^' not only the ip^ttendance 
of the pe.r^on to w}¥>m it is directed j a^ a particular time i^id j^^mT 
place: to testify as a wijtness, biut ; may also [i|e(jui?B him. tP ^*5^5S* 
brin^ with him any books, ana papers^ fundc^ hig eQmtp)l, con- 
taimng business, raoeounts or transactions c^ a .pecuniary 
character between the parties .ix> the actipn, to be used as 
evidence. No person shall jbe nequired; to attend as a: witness 
before any Court, Judge, Ju^tfe^ referee /orptiier officer put of 
the County in which he resides^ unJpss'tk^ . distance be lesS 
than thirty mil^s from h|s place 6f respldenceito tbe -County of 
tris^i .pnmdedy that: such, witness- shall have the rigjit to ^y^^^ 
dema^id pa^eut in: advance of his fees fcirone^ day's attend- 
ance,:fleD;4 his- mil^^ge : tp and from the place- spe^i^d in the 
subpoena.. .■.:•• - < i ••;.'' •*■ , <■ -. •'•'■,. 

Seo. 387. The subpcBua fiftiall be. issued as foUoi^frs: gj^poma, how 

First — To reqnire attendance before a Cpuirt, it shall, be issned 
in the name and und^r the seal of the Conrty t)efb^ which the 
attendance iSrreouiredL Second--^To i^qiajb^e att^^ance out oi 
Court, before a ffudg^, Refered, Justice, oi?,pthftroffice]f author- 
ized to adnunister o^l^s.oi: take testimony: i^ any matter under 
the laws of this Tpi:ritpry,'it shall be. issu^ by the Judge, 
Referee, Justiee, or other officer before whp^ - t^e attendance 
is reqxured, Thi^jd — To icequire attendaaice before ' a Commis- 
sioneir appointed to take testimony by aCc)(urtof a foreign 
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cdtintry, or of the United States, or of any State, or oif a Terri- 
tory of the tinited States, or any Jnde^e or Justice bf the 
Peace, of this Territory', it maj be issiied by a Judge or Justice 
of the Peace in. places within their reroectivfe jurisdictions, 
with like pdwef to enforce attendance and fo -punish obntem^t 
of such subpcena, as imch Jndge or Justice could exercise if 
the subpoena directed the attend toce of the witness before his 
own Court, in a ihatter pending thereip. 
How served. Sec. 388. The service of a subi)oena shall be made by 

diowing the original, and stating its substance to the witness, 
or l^y reading it tb him, giving or oflE^ring to him at the same 
• time,. if demanded by him, the fees to which he is entitled for 
traveling to isind from the ^lace designated, and one day's 
attendance there. Such service may be made by any person^ 
Sec. 389. If a witness conceal himself, for the ^ui-pose 
i of evading the service of a subp^na upon him, he may, upon 

E roof by affidavit of the concealment, and the materiality of 
is evidence J be punished for coijitempt by any Court, or Judge, 
issuing the subpoena, and may be liable to all penalties pre- 
scribed in Section Tliree. Hundred and Ninety-Four, • 
FwEons Sec. 390. A peraon present in Court, or before a judicial 



nqgjred to officer, may be required to testify in the. same manner as if he 
tStaty, «to. ^^^ in attendance upon a subpoena issued by such Court or 
Officer. 

Sec. 391. It shall be the duty of the witness, duly served 

^^eM. ^th a subpoena, to attend at the time appointed, with any 

papers under his or her control required by the subpoena, to 

answer all pertinent and legal questions, and, untesis sooner 

discharged, to i^main until the testimony is closed. 

Sec. 893. A withess shall, answer questions legal and 
«««* pertinent to the matter in issue, though his answer may e^ab- 
fish a claim against hiihself; but he n^d not give an answer 
tirhich wiD have a tendency to subject him to punishment for 
a f<pl(niy, nor nee^ give ^n answer which 'will have a direct 
tendency to degrade his charax^ter, unless it be to the very fact 
in issued or to a fadt from iwRibh the fact at! issue would be 
presumed. But^ k witness ' sh^ll answer as to the fact to his 
previous conviction for felony. ' 
^^^^ , Seo. '393. l)isqbedieh©^ tO a su:bpoena,' or a refusal to be 
toS^^^' i^orii, or to, answer as^^ witness, or to subscribe an affidavit 
or deposition 'when, required, ipaV be puiiii&hed as a fconti^mpt 
by the Court -or officer issuing -the subpoenaror reqtiiring the 
witness to be pwornj and if the witness oe a party, • his oom- 
': ipMnt may be dismissed or his answer stricken. out. • ^'. 
' ; S:bO. 394. A witness discrfb.^ying a subpo^tia shall also be 
liable to forfeit, te the pMy aggrieved,'- a- stnn not exc€feding 
one huiidred^olJars, aSd 'shall pay all damages which he tnay 
Bustaiii by the f^ilnfeof tfce-'witn^^ to attend, which fotfeit*' 
uie. and damages may b3 recotered in a civil actioni 
T^itareto ®^- ^^^- • Iii^<*^se'bf J failure of a witness to attend, the 

attaku Court 6t officer issuing the bubpoena^ ifipon ptoof of the sfervic^ 

thereof, iarid of th^b fiailure of • the witness, may issue a warrant 
to the Sheriff of ^ the County to arrest the witness, and bring 
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him before the Court or officer where his attendance 'was 
lequiredi '•-• n- ' .•- ^'* '■•••• ,'•':..- 

Sxo. 306; If the witnessibe: a prisoner, confined in a confined i» 
jail or prison ^Wtiiiii this 'Territory tor anj othef-canse than a i*"»«*<>- 
sentence for felony^ an order for his exammation in:the prison 
upon deposition, or for his texnj^rary lemoyal and production, 
before a Court or officer for the pnrpose of beitig orally exam- 
ined, may be made by the Court or Judge thereof, in which 
the action or special proceeding is pending. 

Sec. 397^ Such ordercan only -be made upon affidavit, same, 
showing the nature of the action or proceeding, the testimony 
expedm from the witness and its materiality. - 

Seo. 398. If : the > witness be imprisoned in the County g^^^ 
where the action or: /proceeding is pending, and for a cause ^ ' 
other than a Senteiice for fe^ny> his production may be 
required. In aU other cases his examination, when allowed, 
diall be taken typon dei)ositiQn> - 

Sec. 369. Every pe)rson who has been in good faith served witness 
with a subpcena^to attend as a 'mtness before a Court, Judge, ^m^SresL 
Commisisioner, referee cfr other .person, in a case where me 
disobedience of thie witness mmy be i)unished as a contempt, 
shfdl be exoneiatod fcom arrest iii a civil action while going to 
the place of attendance, necessarily remaining there and 
returning therefrom. / 

Sbo. 400i - The: arrest of a witness contrajy to the JastidaWHty of 
Section shall be void; but an officer shall not be. liable to the 2SSl™^* 
party for making, the airest tu; ign<^»nce of the facts creating 
the exoneration^-lbut shidl be/liable^for any subsequent deten* 
tion of the partj, if euch party elaini the exemption and 
make an affidavit, statingt First-^That. he has been served 
with a subpoena to attend as a witness before a, Court; officer 
or other person^ specifying the same, the plaoO: of attendance, 
and the action or proceeding in which the puhpcema was issued; 
and, SeiBqnd-4-That he haa not heen thus sesrved by his own 
procurement, with the intention of avoiding an arrest* 



CHAPTEIR 3.H-0isr ApfedavKts* 

Sbo. 401. Aum affidavit to be used befoj^e any Court, taken. ^^ 
Judge or officer of' this; Territory may be taken before 
any Judge or Cl^rk of any ;Gaurt, or any Justice of tiie Peace 
or l^otajy Pubhc in thisTenitdry* 

Ssx);: 402: 'Ah affidavit taken in a State,' or iii a Territory in another 
of the. United States, to. be used in this TendtoiTf, ^aU be ^^^ "^ 
taken bemse a Commissioner appointed by the Gtoy^rnor of 
this Territory to take-^davits and depoisitions in' such State 
or Territbry; o^ before any Judge or Court of Becord baying a 
Beal: promdedj thatia Jiid^ oi a Court of this Territory shall 
have po'wer! to a^p61lit a Speciad Conlmisdoaer for su^ 
purpose/ ' ■' >•■■ .. "<".'. /• . • > •••••■ • ' • .' ^r ■^• '.' . ;• ,' • • 

Seo^ 403. Ah affidavit taken in . a foreign countiy to be in foreign 
used in this Teriitoiy shall 'be taken, before aaa Embassador, *^"^*^' 
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Mimster, or^Consml bf the United States^: oi^ heSoice nny Juiige 
of a Court of Record having a seal in such foreign coutitry, 
HowoercffkM' • ' ^£0. 404;^ When an.allda?itiis'taki^n before a: Judge of a 
^^t^ti G<>tii* ^ a-State or in a Territdiy 6f thi'Uniifced Srfc^s> or ia.a 
fbrelgp. obuntiy^ the genuinenessi of the ao^natniteof the Judge,^ 
the existence of <&e Conrty and; the faotidiEteiichi^ Judge is a 
number thei^of, shall be ceirtified' hgr the Clerk of: the- Court, 
underthe seal theTeofl •• ' ) i i M 



.' I 



CHAPTElt 4.— Qy DEPdsiTldirii Tak]^ en" this^ TSbkritoby. 



t • > 



Sec. 405. . Tlie testtmctoyi df :a witoess' in this Territory 

- may be tkken' by deposition in* an action at* any tiiae after the 

gep^tioE^ service of the feumiiions i or • the appeaariiniBe of tha defendant, 

mi^ be Sken. aud lA a s^p!2fcl ptpOeeding, afteit a> qtiestion of £act ihas arisen 

tiierfein in the fdiloWihg daises:' First-^Wheu' thri witinesa is a 

Sarty to the action or proceeding, or aQperson for whose imme- 
iate benefit the- atitibn or proce^lngis prooeouted or defended. 
Se(>ohd— Wh^n thiB yrttness resides out of the County in which 
his testimony id Wh6 used. ^ Third^^When the witness is 
abotlt to teave the^ Cbuntjt whej« the action ii to be ^t!ried,^aiid 
will probably ccintinue absent ^when the testiii!ttaiy'iB requited. 
Fotirth^-^Wheh the witness, trtherwise liable t6 attend theftrial, 
is nevertheless too infirm to attend, or. resides within the 
1:. ^ Ccb&nty, but niore than fifty miie^sfpom the place of tiM; 
// • Sec. 406. -Eithef' 'party may have :flie . deipbsition of a 

How taken, ^jj^^gg i^ tMs Territory tafceiu before any Jtidge>or Clerk of a 
Ootirti of any ifieiBticfe' of fti^ Tkajnk or 'Noteiry Public in this 
Tdriitorv-.on serving upon the adversft j^xly^ pirevibusVnotice 
of the i±me and J)luce of exanditetion; together With a «opy of 
an aiffidaVit^ BhOwfiiig that the* case^ is one mentioned in thailast 
S&ctiiin. At a^y tSnae during the forty days; imasnedifjtely after 
ttie service -of sti:iifmon& by pufelioatfton feaBbeem-oompfleted, 
fend at ariy^ tittle fli^ereaffter^^ when the ' defenda&it has not 
appeared, sLnd. his re^deiice is unknown to^ ihe.|^laintiff, the 
notice required by this Section may be served upon the Clerk 
of the Court where the action is pending. Such notice shall 
be at least five days, aniii, in aidlti6ii,jM6 day for every 
: , twenty-five miles of^the distance of the place of examination 
fUbta: the Jesiii^ce of- the ^person uponr; wli6m .the notice is 
sorted, tinfeSs, for a camsf^ shown, a Judge by oi?der prescribe 
a' shorter t&ne: ^ Whei^ ^ shoiter tkne is : prisoribed, a • oo'py of 
the order shall be served with.theinotiee. r r' : i 'i .. 
;. .; Seo* 407.: > Eithei^ party mayatteziidAaoh^examiinatio^ 
jittsttoh questtou^, dii&ct'anid cross,' as maybe ipacAper.'. The 
^on, aej>o«itionv%hki completed^- ishaJftbeKcax^ tibie 

witiiessandfioorrected by hiM in iiny! pia^tiefalaFi if d^esir^d; it 
shall th-eni be stibalcribea by the witness; oeriSfifed^by the Judge 
oir dffiger takEn^! the depoMtioh^ inblolsed iii a^ eiiydbpe or 
wrapper^ s«^ated and directed to the .Olepfc.of *the,€purt in 
which the action is pending, or to such person as the parties in 
\ writingniay aff»ee*u|^on, 4and either'dehvefedby .the Judge of 
Officer to thidt Oterk or suchpersoii,idr transmitted 4hrouga the 
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mail or by some safe private opporttmity , and thereupon such 
deposition may be used by either party upon the trial or other 
proceeding against any party giving or receiving the notice, 
subject to all legal exceptions. But if the parties attend at 
the examination, no objection to the form of an interrogatoiy 
shall be made at the tnal, unless the samlB was stated: at the 
tune of the examination. If the deposition be taken by reason 
of the absence, or intended absence, from the County of the 
witness, or because he is too infirm to attend, proof by affida- 
vit or oral testimony shall be made at the trial that the witness 
contiques absent or illfltin^ to the best of the deponent's know- 
ledge or belief. The deposition thus taken may be also read 
in case of th^ death of the witness. 

Sec. 408. When a deposition has been once taken, i* ^^^®** 
may be read in any i3ta,^e of tihe same action or proceeding by ^rty. ^ 
either party, and shall then be deemed the evidence of^ the 
party reading it. 

CHAPTER 5. O^ D^voBmo^s Tajsjein out of this 

I 'tEfeRITORY. 

Seo, 409. The testimony of a witness out of thisTerri- Si^TeSt^. 
toiy may be talken by deposition in an action at any time after 
the service of thesnminolis or the, appearance 6f the defend- 
ant, and* in a special proce^efding, at any time after a question 
of fact has arisen therein. 

Seo. 410. The.deipb^tion of a witness out of this Terri-^owt<*en. 
tory sh fall be tak^n up)n commission issued ffbni the Courts 
tinder the seal of the Court, upon an otd6r of the Judge or 
Court, oh the applibatioii of eiflier party, upon fiVe days" pre- 
vious notice to the otherl It shall be issued to a person agreed 
npon by the parties, or if they do not agree, to any Judge or 
Justice of the Peace selected By the officer granting the cpm- 
missiohj oi: to a, GomiMssioner appointed by the Gtovemor of 
this Ter4t6ry, td take, affidavits and depositions in the States 
or Territories. ■ ; '/ . • 

S:fio. 41I. Such proper interrogatories^, direct and cross, settunir inter- 
as the respective parties may prepare^ to be settled, if the ««»torie8. 
parties disagree. as toi their form, by the Judge or officer grant- 
ing the order for the commission, at a day fixed in the order, 
or at the tiine. of 'grahtin^ the order fo!r coiniiiission,' may be 
annexed to the commissioixi or when the parties agree to that 
mode, the exaihtnation mnjr be withdut Written, iiiterrogatories. eommiaaion 

SeO. 41]^. The coinmission shall aiithorize the Commis- what to ' 
sioner to administer ah oath to the witnfess, aiid to take his »"**»o'*^ 
deposition iu ahswei^ to the interrogatories, or when the exam- 
ination is to be without interrogatories in respect- to the ques- 
tion in dispute, aid to certify the depdsition to the Court, in a 
sealed envelope directed to the Clerk or other person designed 
or agreed' upon, and forwarded to him by mail or other usual 
channel of conveyance. 

S^o. 413. Atrial or other proceeding shall not be post- 
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SrffiEf^®"* poned by reason of a. commission not returned, except iii)on 
non-return, evidence Satisfactory to. the Court .f bat the testimony of the 

witness is necessary, and that proper diligence hais been used 

to obtain it. 
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CHAPTER 6.— Oj Peooebdutgs xa PERPirnTATB TESTUtoirr. 

Sec. 414. The testimony of a \yitness may be taken and 
perpetuated as.proyided in this Chapter. 

Sec. 416,. tHie applicant shall present to a. Judge a peti- 
tion, verified by the oath of the applicant, stating: First — 
That the applicant exj)ects to be a party to an actioii in a 
Court in tlus Territory, and in sucb case the. name or names 
of the person or persons whom he expects will be adverse 
parlies; or, Second— That the proof of some fact or facts is 
necessary to perfect the title to the property in which ;lie is 
interested, or to establish marriage, descent, heirship, or any 
other matter which it may hereafter become material to estab- 
lish, though no suit may at the time be anticipated, or if 
anticipated, he may not Know the parties to such suit; and, 
Third— The name of the witness to oe examined and his place 
of residence, and a general outline of the facts expected to be 
proved. 

Sec. 416. The Jud^ to whom . such petiticm is presented 
shall make an order allowing the^ examination before any 
Judge of a Court of Record and prescribing the notice to he 
given, which notice, if the parties are -known and reside in 

• fljis Territory, shall be personally served on them, and if un- 
known or non-residents, such notice shall be served on the 
Clerk of the County where the property to be affected by. such 
testimony is situated, and a copy thereof published in some 
newspaper, to be de^gnated W the Judge making the order. 
oEa 417. Upon proof of the service of the notice as pro- 
vided in the: last Section, it shall be the duty of the J]aage, 
before whom the testimony is ordered tqbe takien, to. proceed 
to take the testimony of the witnesses named in said petition, 
upon the facts therein set forth, and the taking of tne same 

, may, be continued fjxmj time to time, in the discretion of the 
Judge. . : 

Sec. 418.. The es^aminatipn shall be by question and 
answer, unless the parties otherwise agree. The testimony, 
when completed, shall be ca??ef ully read to and subscribed by 
the witness, then xjertified by the Judges, and immediately 
thexeafter filedf i* the office of the Clerk of .the Court of the 

/County where it was, taken, together with the order for the 

i* examination of the witnesses, the petition jpn which] the , same 
was granted, and .the m)pf .of the serviipe of the notice. - 

,^E0. 419. . Tbie. affidavits or other ppoof .filed with the 
testimony, or certified copies thereof, phall.be prirna fade 
evidence of the facts stated therein. 

Seo. 420. . If the trial be had between the persons named in 
the petition as parties expectant, or their successors in. interest, 
or between any parties wherein it may be material to establish 
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the facts whicli snch te^imony proves or tends to prove, tipoii 
proof of the death olr insanity of the witness, or of ms ina- 
Dility to attend the trial by reason of age, sickness or settled 
infirmity, the testimony, or • certified copies thereof, may be 
used by either party, subject to all legal objections. !B(iitif 
the parties attend at~the examination, no objection to* the form 
of an interrogatory shall be made at the triial, tinless the same 
was stated at the examination; 



CHAPTER 7.— Administration of Oaths Aln> AFFiElfctA- 

TlOlifS. '\ ■ •■ ' . 

' ' ' . . . .«' ■ . • ■••■,•• 

Sec. 421. Every Court of this Territory, every Judge ot 
Clerk of any Court, ievery Justice. of the Peace, and every wbo authop- 
Notarv Public, and every officer authorized to take testimony^ S^ «i^^^" 
or to decide upon the evidence in any proceeding, shall have 
power to admiiiister oaths or affirmations: ■ ■ > 

Sec. , 422. When a person is sworn who believes in any how adminui- 
other than the Christian rel^ion, he ma^ be; sworn according ^^^' 
to the peculiar ceremonies of his religion,; if .there be; any 

such..-'. . ' •; ••. . •;.. •• .'■-•" 

S]fca 423. Any witness who'desiresitiftay^ at his option, 
instead ^f taking aii oath^ make his splemn a&jpa^tioTiy ort^'^^ 
declaration, by assenting, .when addressed in .the following 
form: '*T6u do iaol6iniily affirm that the e^dence you shall 
give in this issue, (or matter) pleHding between , • ^atid 
^ shall be the truths th^ whole tfu&, and nothing 
but the truth. ^' Assebt to thid affirmation shall be made! by 
the answer ^^I do^" : A false affirmatioa- ox , delaisatioh shall be 
deemed pequry equaJly with a false oath^ . :. ; ' 

CHAPTER 8. — ^Inspbctiok- or Doqp^NTS-AKD Misoei*la- 

lOJOUS PBOyiSIONS AS to fi»E0OBI>S AKP WBrmf OS. 



Sec. 424. Any Cohr^ in which an action is' pending, or a courtma 
Judge thereof mafj upon notice, order either party to give to ©Sir 5Sty 
the other within a specdfled 'time a copy, or permisSon to take J^c*^® ^^^' 
a copy Of any book, docuirient or papet in^ nis po^isession, or 
under Ijiis control, containing business accoxints 6r traiisactibns 
of a pecuniary character relating tb the inerits of the action, 
or the defence therein, ^f compliance with tho' bMer be 
refused, the Cohrt may^ exfclude the book, document, or paper 
fromrjbeing ^ven in .evidence, or if wanted ais' evid,ence by the 
party ajpplymg^ may direct the ju^^ b^ such 

as he alieges it to be; and^theCoutt may*also;pun^^ party 

refusing for conteiapt. Thi^ Section shall 'not' be construed 
to prevent a party frbin 'compelling another to produce such 
bo5ks, pap^raor dpcuments; ^^ as a witness, 

as are specified ih. Sectibii Tnjee. flundred and iBigUty-Six.' , 

Seo, 42£>. ' Theref sha!lj be |io evidence of the cicintents of a j^^^^ ^ 
writing, other than the writing itself , ei6ept in thel followinj^ ciiitentoo? 
cases: First— When the origmal has b^n' lost of destroyed; ^"^f***^- 
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in which case proof ,of . the loss ox. destrnctaon shall first be 
made. SecondTrrTfVTien tiie origiBal ifl:in the posBession of the 
party agatost -whoiu the evi^ence^ is oEfered, and he fails to 
produce it after reasonable npuce.. Third — ^\Ynen the Migioal 
IS a record or other docnmept in the custody of a public offi- 
cer, , or officer of a 9orpor^tion.; Fourth — When the- original 
has been recorded and a certified copy of the record isi made 
evidence by statute. Fifth — When the priginal. oonmsts of 
numerous accounts or other documents which cannot be exam- 
ined in Court without great loss of time, and the evidence 
sought from them is only the general result of the whole. 
AiMT»tionof Seo. 426. The party producing a writing aa genuine, 

wittimMj^ which has been altered; or appears to have been altered after 
*"'°™ " ' its execution , in, a part material to the question in dispute, and 
BQch alteration is not noted on the wnting, shall account for 
the appearance or alteration. He may show that the alteration 
was made by another without his concurrence, or was made 
with the consent of the parties affected by it, or otherwise 
properly or innocently made. If he do that,' he may give the 
wriBng in evidenoe, but not otherwise. 

Sec. 427. A judicial record of this Territoryi of the 

United States, or of any State or Territory, may be proved by 

the production of the or^^aJ, or a copy thereof {tertified by 

; the.Clerk,:br other person having, the legal: otistody thereof, 

under ;the seal of the Court, to be atrue copy of snch record. 

Sec. 428. The records and -judicial proceedings of the 

^™^ Courts of any State, of the United States, or. -of any Territory, 

maybe proved or admitted in the Courts of this Territory by 

the attestation' of the Claris and the seal of the Court annexed, 

if ithere ibe a seal, together with -a certificate- of the Judce, 

Chief Justice or Predding Magistrate, as the case may be, that 

the said attestation is in due form, 

j^^i Seo. .429. A judicial record of a foreign country inay be 

lorMg^ proved ' by the production of a copy thereof, certified by the 

o^t^.how Clerk, wrtii the seal of the Court annexed, if there be a Clerk 
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proved to be the seal of 'the CBnrt where ito recdid lemainsy if 
it be the itscoi?d of aCoiiTt, orif^there be nd STPtoh-aealyorif it 
be not '4 lecoM of* a Qourt^ bj)r the ifflgnatuie of t^ le^ keeper 
of the oorigipal' - '■' " ].■■•..•{;-.:• '. •" •.■ ;;■ ■•• -i- • • .- - 

Seo. 431. Printed copies in volnmes of Statutes, code oy ^^JJ^^f 




me anthoritv thereof, or proved' to *be coMlmonlT admitted as 
evidence of xhei^xisting.iaw,inthe Goirts and judiciat tribu- 
nals x>f such State, IJerntoiy:, orQ&t&mmmty shaJlbeadi^itted * 
by the Courts and>officei»m this ;TBi!ritori^^ all occasions as 
presumptive evidence of such laws. . - , 

Sbo. 4S2i A seal: ofra^Gouit otpublic office when required Seal of cou^ 
to any w!i4fe oar pirocesfs, of Jpnoceeding, ortoauthentioatefi copy ^^ pj»m^ 
of any record or >do6um4nt^ m^belmpiBSsed wit& wax^ wafer, 
or any Qther^substance^ ana then attorned to* tlie imt, process, 
or proceeding, of to therapy: of! the record or 40crtmelit, or it 
may be impressed on the paper alone. 

;■' ''•■•'■■■■ ■.•'•'• TmMSJL ■■. ■ . ' ■" ' "^ '. . 

' • » i 

■ • . t . 

Of ih0. W'l^of O^iofUHcsn^.bf^^M 

CH.APTEJI I.— The Wmt of Gbbtk)rabi ob E^ebw. 

' "• ' ' ' ■ ' ■ ■ -■ ' • ' ;j ■•' ,: "; ij< • ';•'■:-■ 

Si!€; 438^ The: wdfr of ;certiomri(may be dje^pionpdQated the Denomioation 
writ of review. •:> : . ■ ; ,• ..;' ; .. 

Seo. 434. This writ may be granted on application by gJ,J?**n^ ^ 
any Court of this Territory, except a Justice's, or Alderman's what oases 
or M^orfs' (D6uart; the'.writ shall) to gifttited. ta , all pas^ when a^°<«^ 
an inferior tribunal, board, or officer, exercising judicial func- 
tions, hase^tceeded theijuri^djetioii of .such tribunal, board, or 
officer, and there is no appeal, nor in the judgment of the 
Coxifii, any idainv s|)eedy;and adequedJe ]»med^^ v 

Sbo. '5495. 53ieittj)iw:icatidnvshall'be mad® I on affidavit by tor^^^^ 
the party beneficially iaaiteiested, and (the Court may require a made. 
notice of. theapplidaiaon iorbe j^ven ^ ix) the adverse p»ti7f or ' 

may gnjlrt jom 0!Pder:to\ahow caiuse why it should nc^be 
aUowOT,<6rma]^^gtEant the w^ :. 

Sec^ 486.'/; TSieliBra&t may be dirdeted fo' the 'ihferiox iftritou- 
nal, board, or officer, or to aayiothefripeifeoflikhaTdngrtiie bustddy S?e^^ 
of the let^ora iAjrprocfediaigS'to ftfecfertified* I ! rWhen directed to 
a iribunalvibei (Sleik^ ifr^iie /bet oiie^ ^i^aUf tetum the writ \ 

with : the itraaykjript^ipqri^ ^ • • - .7 ; ; : . . 

Sec. 437. .The writ rofiieviewdiaJl oprnmand the' party writ, what to 
to whom ifris directed! to- cfertifyfiliily to^ the Court : issuing the command, 
writ, at a' roeicifieclr* ttee ^ and. . pltee,Wajtid annex ' to the writ> a 
tijansciiptiOr theirecord imd proceeding, '.{describing or- refer- 
ring to- them, with ©onvenimt certaiiity) that the . same : imay be 
reviewed < by • tlie ' Ooufcrt •, and requiadhg the party iatit the mean 
time to^desist :'fr6mifur&er proceedings in the matter; ti>be 
leviewedl-' '- '.'•'• ''•:••' ••"..'..• ... ,;, ;. ..... 

Sno; 438. If a stay of proceedings bfe not intendedythe 
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fhime. words i^eqttiring the Btay shall be omitted from the writ. 

These woras may be inserted or omitted, iu the sound discre- 
tiojx of the Court, but if omitted, the power of the toferior 
Court or officer shall not be suspended nor the pioeeedings 
stayed. -■ * • ^ • '•■; . \i . • 

Howserved. Seo. 439. The "Writ shail be served in , the same manner 

as a summons iU' a civil action, except when othOTwise 
expressly directed by the Court. / r 

Review upon, ^^^' '**^' ^^^ review uponitMs writ shall not be exteiid- 
«xtentof. ed further than to determine whether the. inferior tribunal, 
board, or officer has regularly purtoed the authority of such 
tribunal, board, or officer. . 
j^gjj^j^^^ Sbc^* 441*' If title return ta the writ be defective^ the Gtourt 

Judgment, may ordef a further retum to be made. When a fiill return 
lias been made, the Court shall proceed to hear the parties, or 
such of them as may attend for that purpose, and-, may there* 
ui>on give judgment, either affirming or annulling or modify- 
ing the proceedings below. 

Seo. 442. A copy of the judgment, signed by the Clerk, 

SiMmitted. ^^ ^^ transmitted to the inferior tribunal, board^ or officer 

having the custody of the record or proceeding certified up. 

Seo. 443. A copy of the judgment, signed by the Clerk, 

Judgment entered upon or attached to the writ and return, shall consti- 

^•ou. , tute tiie judgnaent rolL If the /proceeding be had in any other 

than the Supreme Court, an appeal may be taken from the 

judgment toL^ the sam^ mamiet^ and upon thie same terms as 

Appeal. itom a judgment in a civil action. 

CHAPTER 3.-^TkB Wwr OF.MAirDAM bR MAitoAMtrs. 

,• • • ♦ ». • . 

Sec. 444; The writ of mandamus may be denominated 
Writ the writ of mandate. * . . .;},' 

denominated. gjjo. 445. . It may be issued bjr any Court . S^ this Terri- 
tory except a Justice^, to any inferior tribuiial, corpcwation. 
By what board or person^ to compel the' perfonaiance of an act which 
^iStS^^ the law ; specially enjoins as a duty resulting' fix)m an office, 
may be issued, ^j^gt q^ Station; or tQ compel the admission of a party to the 
use and enjoyment of. a nght or office to.whfch ibue is.entitled 
and fitom which he is unlawfully precluded : by. Sttfeh inferior 
tribunal, c(}q>oratitm, bo^rd^ or person, i //. i 

Sua >446i Thisiwiit ishall berissiied inrail oase€^; where 
there is not a plaiiiy speedy and adequate iiemedy in the ordi- 
nary course oi law. It shall be issued upon alGlaavit, on the 
application of the party beneficially interested. ' : . 

Sbo. 447, The wnt ^kll be either alternative ior TOremp- 
torjr. r ^e alternative writ sha^ state geheifistlly the allegation 
To be either agaiust the party to whom it is directed, and conkmand such. 
liremptMT?' party, immediately after tiie receipt of ithe wait,, or at some 
othet spedfied'time, do the act < required ; to be ; perfoftned, or 
to show idause before the ^Couxt, at a specified lime ahd place, 
why he has not done so. The i)eremptory writ shalli be ih a 
similar form, except that; the words requiring .the party to 
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show cause why he has not done as commanded, shall be 
omitted, and a return day shall be inserted. 

Sec. 448. When the application to the Court is made whenaitema- 
without notice to the adverse party, and the writ be allowed, TCwrnptoryta 
the alternative shall be first issued; but if the application be oe issued, 
upon due notice; and the writ be allowed, the peremptory may 
be issued in the first instance. The notice of the application, 
when given, shall be at least ten days. The writ shall not be 
granted by default. The case shall be heard by the Courts 
whether the adverse party appear or not. 

Sec. 449. On tne return day of the alternative, or the Answer to^ 
day on which the application of tne writ is noticed, or such "^^ 
further day as the Court may allow, the party on whom the 
writ or notice shall have been served may show cause by 
answer under oath, made in the same manner as an answer to 
a complaint in a civil action. 

Sec. 450. If an answer be made, wnicn raises a question 
as to a matter of fact essential to the determination of the Say ^SS?^ 
motion, and affecting the substantial rights of the parties, and tr*ai^ J^ry- 
upon the supposed truth of the allegation of which the appli- 
cation for the writ is based, the Court may, in its discretion, 
order the question to be tried before a jury, and postpone the 
argument until such trial can be had, and the verdict certified 
to the Court. The question to be tried shall be distinctly stated 
in the order for trial, and the County shall be designated in 
which the same shall be had. The order may also direct the 
jury to assess any damages which the apphcant may have 
sustained in case tiiey find for him. 

Sec. 451. On the trial the applicant shall not be pre- 
cluded by the answer of any valid objection to its sufficiency, ?u^SSy*?>f 
and may countervail it by proof eitherj in direct denial or by "^s'^®'- 
way of avoidance. 

Sec. 452. If either party be dissatisfied with the verdict 
of the jury, he may move for a new trial upon a statement ^ewtriaL 
prepared as provided in Section One Hundred and Ninety-Five. 
The motion for a new trial may, upon reasonable notice, be 
brought on before the Judge of the Court in which the cause 
was tried, either in term or vacation. If a new trial be granted, 
the jury shall, within five days thereafter, unless the parties 
agree on a longer time, be summoned to try the issue. After 
a second verdict in favor of the same party, a new trial shall 
not be had. 

Sec. 463. If no notice for a new trial be given, or if given j^ ^^ 
be denied, the Clerk, within five days after the rendition of cieAto 
the verdict, or denial of the motion, diaU transmit to the ^^iS!^ 
Court in which the application for the writ is pending, a cer- 
tified copy of the verdict, attached to the order of trial; after ^^^§J*j®' 
which, either party may oring on the argument of the appli- *^^ ^ 
cation, upon reasonable notice to the adverse party. 

Sec. 454. If no answer be made, the case shall be heard g^^^^^ 
on the papers of the applicant. If an answer be made which 
does not raise a question such as is mentioned in Section Four 
Hundred and Fifty, but only such matters as may be explaind 
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Execution. 



Writ, how 
served. 



Befusal for 

dlsobeylngr 

peremptory 

mandamus. 



or avoided by a reply, the Court may, in its discretion, grant 
time for replying. K the answer, or answer and reply, raise 
only qnestions of law, or j)nt in issue immaterial statements, 
not affecting the substantial rights of the parties, the Court 
shall proceed to hear, or fix a day for hearing the argument of 
the case. 

Seo. 455. If judgment be given for the applicant, he 
shall recover the damages which ne shall have sustained, as 
found by the jury; or as may be determined by the Court or 
referees, upon a reference to be ordered, together with costs; 
and for such damages and costs, an execution may issue, and 
peremptory mandate shall also be awarded without delay. 

Sec. 456. The writ shall be served in the same manner 
as a summons in a civil action, except when otherwise expressly 
directed by order of the Court. 

Seo. 457. When a peremptory mandate has been issued 
and directed to any inferior tribunal, corporation, board or 
person, if it appear to the Court that any member of such 
tribunal, corporation or board, or such person, upon whom 
the writ has been personally served, has, without just excuse, 
refuse or neglected to obey the same, the Court may, upon 
motion, impose a fine not exceeding five hundred dollars. In 
case of persistence in a refusal of obedience, the Court may 
order the party to be imprisoned for a period not exceeding 
one month, and mav make any orders necessary and proper 
for the complete enforcement oi the writ. 



Gontemptf 



TITLE Xni. 

Of Contempts and their PuniBhmenta. 

Seo. 458. The following acts or omissions shall be deemed 
whaT^eemed. coutempts: First — Disorderly, contemptuous or insolent be- 
havior towards the Judge, whilst holding Court, or engaged 
in his judicial duties at Chambers, or towards referees or arbi- 
trators whilst sitting on a reference or arbitration, or other 
judicial proceeding. Second — A breach of the peace, boister- 
ous conduct or violent disturbance in the presence of the Court 
or in its immediate vicinity, tending to interrupt the due 
course of a trial or other judicial proceding. Third — ^Disobe- 
dience or resistance to any lawful writ, order, rule or process 
issued by the Court or Judge at chambers.. Fourth — ^Disobe- 
dience of a subpoena duly served, or refusing to be sworn or 
answer as a witness. Fifth — Rescuing any person or property, 
in the custody of an oflBicer, by virtue of an order of process of 
such Court, or Judge at chambers. Sixth — ^Disobedience to 
the order or direction of the Court, made pending the trial of 
an action, in speaking to or in the presence of a juror, con- 
cerning an action in which such juror has been impanneled to 
determine, or in any manner approaching or interfering with 
the intent to influence his verdict. 
When Seo. 459. When a contempt is committed in the imme- 

SSfSSiy. diate view and presence of the Court, or Judge at Chambers, 
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it may be punished summarily, for which an order shall be 
made, reciting the facts as occurring in such immediate view 
and presence, adjudging that the person proceeded against is 
thereby guilty of a contempt, and that he be punished as 
therein prescribed. When the contempt is not committed in 
the immediate view and presence of the Court, or Judge at 
Chambers, an affidavit shall be presented to the Court, or 
Judge, of the facts constituting the contempt, or a statement 
of the facts by the referees or arbitrators. 

Sec. 460. When the contempt is not committed in the 
immediate view and presence of the Court, or Judge a warrant ^^heS^* 
of attachment may be issued to bring the person charged to issuable, 
answer, or, without a previous arrest, a warrant of commit- 
ment may, upon notice, or upon an order to show cause, be 
granted; and no warrant of commitment shall be issued with- 
out such previous attachment to answer, or such notice or 
order, to show cause. 

Sec. 461. Whenever a warrant of attachment is issued 
pursuant to this Chapter, the Court, or Judge, shall direct, by ^^^ 
an endorsement on such warrant, that the person charged may 
be let to bail for his appearance, in an amount to be specified 
in such endorsement. 

Seo. 462. Upon executing the warrant of attachment, the j^u^y of 
officer shall keep the person in custody, bring him before the shehir. 
Court or Judge, and detain him until an order be made in the 
premises, unless the ]gerson arrested entitle himself to be dis- 
charged, as provided in the next Section. 

Seo. 4^. When a direction to let the person arrested to 
bail is conmined in the warrant of attachment, or endorsed from anlst 
thereon, he shall be discharged from the arrest, upon exe- 
cuting and delivering to the officer, at any time before 
the return day of the warrant, a written undertaking, with 
two sufficient sureties, to the effect, that the person ar- 
rested will appear on the return day of the warrant, and 
abide the order of the Court or Judge thereupon; or they will 
pay as may be directed, the sum specified in the warrant. 

Seo. 464. The officer shall return the warrant of arrest 
and the undertaking, if any, received by him from the person ^|SSt?* 
arrested, by the return day specified therein. 

Seo. 465. When the person arrested has been brought investigation 
up, or has appeared, the Court or Judge shall proceed to in- o^^^^^^^s-. 
vestigate the charge, and shall hear any answer which the 
person arrested may^ make to the same, and may examine 
witnesses for or against him, for which an adjournment may 
be had from time to time, if necessary. 

Sec. 466. Upon the answer and evidence taken, the pg^^i^y^ ^^ 
Court, or Judge, shall determine whether the person pro- found gluity. 
ceeded against is guilty of the contempt charged; and if it be 
adjudged that he is guilty of the contempt, a fine may be 
imposed on him not exceeding two hundred dollars, or he may 
be unprisoned not exceeding five days, or both. 

Seo. 467. When the contempt consists in the omission to 
perform an act which is yet in the power of the person to per- 



100 LAWS OF UTAH. 

'^SffiSonto fo'^D^j ^'^ ^^y ^ imprisoned xmtil he have perfonned it, or 
perfom oer- until released by the Court, and, in that case, the act shall be 
Tdti^^wer, specified in the warrant of commitment. 
Indictment. ^^^* '*^^* P^rsons proceeded against, according to the 

5)rovisions of this Chapter, shall also be liable to indictment 
or the same misconduct, il it be an indictable offense, but the 
Court before which a conviction is had on the indictment, in 
passing sentence, shall take into consideration the punishment 
before mflicted. 
Proceedings Seo. 469. When the warrant of arrest has been returned 

Mt^doefSot^" served, if the person arrested do not appear on the return day, 
appear. ^q Court, or Judge, may issue another warrant of arrest, or 

may order the undertakmg to be prosecuted, or both. If the 
undertaking be prosecuted, the measure of damages in the 
action shall be the extent of the loss or iniury sustained by 
the aggrieved party by reason of the misconduct for which the 
warrant was issued, and the costs of the proceeding. 

Sec. 470. Whenever, by the provisions of this Chapter, 
^i?^?Sn 2^ officer is required to keep a person arrested, on a warrant oi 
inciuSody. attachment, in custody, and to bring him before a Court, or 
Judge, tiie inability, from illness or otherwise, of the person 
to attend, shall be a sufficient excuse for not bringing him up; 
and the officer shall not confine a person arre^d upon the 
warrant, in a prison, or otherwise restrain him of personal 
liberty, except so far as may be necessary to secure his personal 
attendance. 
Contempt, ^^^' ^'^^* ^ cases of coutcmpt, the punishment shall be 

punishment by fine or imprisonment, or both, but no fine shall exceed the 
°'' sum of two hundred dollars, and no imprisonment shall ex- 

ceed the period of five days, except as provided in Section 
Four Hundred and Sixty-Seven. 

TITLE XIV. 

Of Costs. 

Seo. 472. The measure and mode of compensation of 
Compensation attomeys and counselors shall be left to the agreement of the 
ofat^meye, parties, but there may be allowed to the prevailing j)arty in 
"^ any action in the courts, his costs in the action or special pro- 

ceeding in the nature of an action. 

Seo. 473. Costs shall be allowed of course to the plaintiff, 
oa ^P^^ ^ judgment in his favor in the following cases: First— 
of"cour8e'ur* In an action for the recovery of real proi)erty. Second — In an 
plaintiff. action to recover the possession of personal property, when the 
value of the property amounts to one hundred dollars or over, 
such value shall be determined by the jury, Court or referee 
by whom the action is tried. Third — In an action for the re- 
covery of money or damages, where plaintiflF recovers one 
hundred dollars or over. Fourth— In a special proceeding in 
the nature of an action. 

Sec. 474. When several actions are brought on one bond, 
undertaking, promissory note, bill of exchange, or other 



etc. 



When allowed 
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instruinent in writing, or in any other case for the same cause ^^^^ several 
of action, against seyeral parties who might have been joined 5?f*§°|^ ^^ 
as defendants in the same action, no costs shall be allowed to ^ ' 
the ;^laiQtifr in more than one of such actions, which may be 
at his election, if the party proceeded against in the other 
actions were at the commencement of the previous action 
openly within this Territory. 

Sec. 476. Costs shall be allowed of course to the defend- when auowed 
ant upon a judgment in his favor in the actions mentioned in ^^JSSSt?^ 
Section Pour Hundred and Seventy-Three, and in a special 
proceeding in the nature of an action. 

Sec. 476. In other actions than those mentioned in 
Section Four Hundred and Seventv-Thiee, costs may be^^°aiJo^®d 
allowed or not, and if allowed, may^ De apportioned between 
the parties, on the same or adverse sides, m the discretion of 
the Court; but no costs shall be allowed in an action for the 
recovery of money or damages when the plaintiff recovers less 
than one hundred dollars, nor in an action to recover the x)os- 
session of personal property, when the value of the property 
is less than one hundred dollars. 

Sec. 477. When there are several defendants, in the g^s'to^'**^ 
actions mentioned in Section Four Hundred and Seventy-Three, recover 
not united in interest^ and making seperate defenses, by seperate SSeSteitL 
answers, and the plamtiff fails to recover judgment against all, 
the Court shall award costs to such of the defendants as have 
judgment in their favor. 

Sec. 478. In the following cases the costs of an appeal AppeaL 
shall be in the discretion of the Court: First — ^When a new 
trial is ordered. Second — ^When a judgment is modified. 

Sec. 479. The fees of referees shall be not exceeding Referees, 
five dollars to each, for every day spent in the business of the 
reference; but the parties may agree in writing upon any other 
rate of compensation, and thereupon such rate shall be 
allowed. 

Sec. 480. When an application is made to a Court or costs when 
referee to postpone a trial, the payment of costs occasioned by ponlj!^' 
the postponement, may be imposed, in the discretion of the 
Court or referee, as a condition of granting the same. 

Sec. 481. When in an action for the recovery of money ^^^ ^ - ^ 
only, the defendant alleges in his answer that before the com- ant hL® ^^ ' 
mencement of the action, he tendered to the plaintiff the full SSoSSdue. 
amount to which he was entitled, and thereupon deposits in 
Court, for the plaintiff, the amount so tendered, and the alle- 
gation be found to be true, the plaintiff shall not recover costs; 
but shall pay costs to the defendant. 

Sec' 482. In an action prosecuted or defended by an inaction 
executor, administrator, trustee of express trust, or a person Sf^^^r, 
expressly authorized by statute, costs may be recovered as in etc., is party* 
an action by, and against, a person prosecuting and defending 
in his own right; but such costs shall, by the judgment, be 
made chargeable only upon the estate, fund, or pa^y repre- 
^nted, unless the Court shall direct the same to oe paid by 
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the plaintiff or defendant, personally, for mismanagement or 
bad faith in the action or defense. 

Sec. 483. When the decision of a Conrt of inferior juris- 
diction in a special proceeding is brought before a Conrt of 
higher jurisdiction for a review in any other way than by 
appeal, the same costs shall be allowed as in cases on appeal, 
and may be collected by execution, or in such manner as- tlie 
Court may direct, according to the nature of the case. 

Sec. 484. The party in whose favor judgment is ren- 
dered, and who claims his costs, shall deliver to the Clerk of 
the Court, within two days after the verdict or decision of the 
Court, a memorandum oi the items of his costs in the action or 
proceeding, which memorandum shall be verified by the oath 
of the pany or his attorney, stating that the items are correct, 
and that they have been necessarify incurred in the action or 
proceeding. 

Sec. 485. The Clerk shall include in the judgment 
entered up by him, any interest in the verdict or decision of 
the Court or referee, from the time it was rendered or made, 
and the costs, if the same have been taxed or ascertained, and 
he shall, within two days after the same shall be taxed or 
ascertained, if not included in the judgment, insert the same 
in a blank to be left in the judgment for that purpose, and 
shall make a similar insertion of the costs in the copies and 
docket of the judgment. 

• Sec. 486. When a plaintiff in an action resides out of 
the Territory, or is a foreign corporation, security for the costs 
and charges which may be awarded against such plaintiff, may 
be required by the defendant. When required, all proceed- 
ings in the action shall be stayed until an undertaking, exe- 
cuted by two or more persons, be filed with the Clerk, to the 
effect that they will pay such costs and charges as may be 
awarded against the plaintiff by judgment, or in the progress 
of the action, not exceeding the sum of three hundred dollars. 
A new or an additional undertaMng may be ordered by the 
Court, or Judge, upon proof that the original undertaking is 
insuflBcient securitj, and proceedings in tne action stayed until 
such new or additional undertaking be executed and filed. 

Sec. 487. Each of the sureties on the undertaking, men- 
tioned in the last Section, shall annex to 'the same, an affidavit 
that he is a resident and householder or freeholder within the 
county, and is worth double the amount specified in the under- 
taking, over and above all his just debts and liabilitiesj exclu- 
sive of property exempt from execution. 

Sec. 488. After the lapse of thirty days from the service 
of notice that security is required, or of an order for new or 
additional security, upon proof thereof, and that no under- 
taking, as req[uired, has been filed, the Court, or Judge, may 
order the action to be dismissed. 
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TITLE XV. 

Of MoiionSj Orders, Nqlicea, Service of Papers^ and MtaceUaneous 

JProvisions, 

Sec. 489. Every direction of a Cotirt, or Judge, made or Motions, &c 
entered in writing, and not included in a judgment, is denomi- 
nated an order. An application for an order is a motion. 

Sec. 490. Motions shaU be made in the Court in which where to bo 
the action is brought. '^*^^- 

Sec. 491. When a written notice of a motion is neces- Notice of. 
sary, it shall be given ten days before the time appointed for 
the hearing, but the Court, or Judge, may prescrioe a shorter 
time. 

Sec. 492. When a notice of a motion is given, or an order shaii stand 
to show cause is made returnable before a Judge out of Court, adjourned. 
and at the time fixed for the motion, or on the return day of 
the order, the Judge is unable to hear the parties, the matter 
shall stand adjourned until the further order of the Court or 
Judge. 

Sec. 493. Written notices and other papers, whenSerd^of^ 
required to be served on the part^ or an attorney, shall be made. 
served in the manner prescribed m the next three Sections, 
when not otherwise provided; but nothing in this Title shall be 
applicable to original or final process, or any proceedings to 
bring a party into contempt. 

Sec. 494. The service may be personal, by delivery to game. 
the party or his attorney, on whom the service is required to 
be made, or it may be as follows: Firstr— If upon an attorney, 
it may be made during his absence from his office, by leaving 
the notice or other papers with his Clerk therein, or with a 
person having charge thereof, between the hours of eight in 
me morning and six in the afternoon, or by leaving them at 
the attorney's residence, with some person or suitable age and 
discretion, or by mail, directed to such attorney. Second — If 
upon a party, it may be made by leaving the notice or other 
paper at his residence, between the hours of eight in the morn- 
ing and six in the evening, with some person of suitable age 
and discretion, or by mail, directed to such party. 

Sec. 495. Service by mail may be made, when the person when served 
making the service, and the person on whom it is to be made, i>yma"- 
reside at different places, between which there is a regular 
communication by mail. -*^— • 

Sec. 496. In case of service by mail, the notice or other game, 
paper shall be deposited in the post-office, addressed to the 
person on whom it is to be served, at his place of residence, 
and the postage paid, but the service shall not be deemed 
complete until the notice or other paper be received. And, in 
such case, the time of service shall be increased one day for 
every twenty-five miles distance between the place of deposit 
and place oi address. 

Sec. 497. A defendant shall be deemed to appear in an 
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action when he answers, demurs, or gives the plaintiflf written 
notice of his appearance, or when an attorney gives notice of 
appearance for nim. After appearance, a defendant, or his 
attomev, shall be entitled to notice of all subsequent proceed- 
ings 01 which notice is required to be given. But, where a 
defendant has not appeared, service of notice or papers need 
not be made upon him, unless he be imprisoned for want oif 
bail. 

Seo. 498. When a plaintiff or a defendant who has ap- 
peared, resides out of the Territory, and has no attomev m 
me action or proceeding, the service may be made on the Clerk 
for him. But in all cases where a party has an attorney in the 
action or proceeding, the service of the papers, when required, 
shall be upon the attomev instead of^ the party, except of 
subpoenas, of writs, and other process issued in the suit, and 
of papers to bring him into contempt. 

Seo. 499. Successive actions may be maintained upon 
the contract or transaction, whenever, after the former action, 
a new cause of action arises therefrom. 

Seo. 600. Whenever two or more actions are pending at 
one time between the same parties, and in the same Court, 
upon causes of action which might have been joined, the 
Court may order the actions to be consolidated into one. 

Seo. 501. An action may be brought by one person 
against another, for the purpose of determining an adverse 
claim which the latter makes against the former, for money or 
property, upon an alleged obligation; and also against two or 
more persons, for the purpose of compelling one to satisfy a 
debt due the other, for which the plaintiff is bound as security. 

Seo. 502. The Clerk shall keep, among the records of 
the Court, a register of actions. He shall enter therein the 
title of the action, with brief notes under it, from time to time, 
of all papers filed, and proceedings had therein. 

Seo. 503. When there are three referees, or three arbi- 
trators, all shall meet, but two of them may do any act which 
might be done by all. 

Seo. 504. The time within which an act is to be done, as 
provided in this Act, shall be computed by excluding the first 
day, and including the last. If the last day be Sunday, it shall 
be excluded. 

Sec. 505. An affidavit, notice, or other paper, without 
the title of the action or proceeding in which it is made, or 
with a defective title, shall be as valid and effectual for anv 
purpose as if duly entitled, if it intelligibly refer to such 
action or proceeding. 

Seo, 506. When a cause of action has arisen in a State, 
or other Territory, or in a foreign country, and by the laws 
thereof an action thereon cannot there be maintained against a 
person by reason of the elapse of time, an action thereon shall 
not be maintained against liim in this Territonr, except in favor 
of a citizen thereof who has held the cause of action from the 
time it accrued. 



NJNETEENTU SESSION. 105 



TITLE XVL 

0/ Proceedings in OivU OaseSf in Justices* Courts, 

CHAPTER 1.— Of the Pabties and the Time and Place 

OP COMMENOINa 4L0T1ONB In JUSTICES* CotJETS. 

Sec. 507. The provisions of Title One of this Act, as to SSSSiu 

Jarties to actions, snail be applicable to actions of wiiich a gJ2^* 
ustices' Court has jurisdiction. Justices' Courts shall have 
jurisdiction of the foflowing actions and proceedings: First — jurisdiotions. 
Of an action arising on contract for the recovery of money 
only, if the sum claimed, exclusive of interest, does not 
exceed one hundred dollars. Second — Of an action for damages 
for injury to the person, or for taking or detaining personal 

Sroperty, or for mjuring real or personal property, if the 
amages claimed do not exceed onenundred aollars. Third — 
Of an action for a fine, penalty or forfeiture, not exceeding 
one hundred dollars, ^ven bv statute. Fourth — Of an action 
upon a bond, conditioned for the payment of money, not 
exceeding one hundred dollars, though tne penalty exceed that 
sum, the judgment to be given for the sum actually due. 
When the payments are made by installments, an action may 
be brought for each ihstallment as it becomes due. Fifth — 
Of an action upon a surety bond or undertaking, though the 
penalty exceed, if the amount claimed does not exceed, one 
nundred dollars. Sixth— Of an action to recover the possession 
of personal property, when the value of such property does 
not exceed one hundred dollars. Seventh — To take and enter 
judgment on the confession of a defendant when tiie amount 
confessed does not exceed one hundred dollars. Eighth— Of 
actions for the possession of lands and tenements where the re- 
lation of landlord and tenant exists. Ninth— Of proceedings 
respecting va^ants and disorderly persons. Tenth. — Of suits 
for the collection of taxes, where the amount of the tax sued 
for does not exceed one hundred dollars. The jurisdiction 
conferred by this Section shall not extend to a civil action in 
which the title to real estate or mining claims or questions to 
boundaries of lands are involved , or to actions to enforce mechan- 
ic's liens, and if questions of title to real property be involved, 
or cases involving such questions shall be disposed of as here- 
after provided in this Act. The Courts held by Justices of 
the Peac^ shall be denominated Justices' Courts. They shall 
have no terms, but shall always be open. Justices' Courts 
shall be held in their respective precincts. 

Sec. 508. Parties in Justices' Courts may prosecute or May appear 
defend in person or by attorney; and any person, on the {^^5^^. 
request of a party, may act as his attorney, except that the 
Constable, by whom the summons or jury process was served, 
shall not appear or act on the trial in behalf of either party. 

Sec. 609. No person shall be held to answer to any sum- jurisdiction 
mons issued against him from a Justices' Court, in a civil ^'p®"^*^ 
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action, in any precinct other than the one in which he shall 
reside, except in the cases following: First— When there shall 
be no Justices' Court for the precinct in which the defendant 
may reside, or no Justice competent to act on the case. 
Second — ^When two or more persons shall be jointly, or jointly 
and severally, bound in any debt or contract, or otherwise 
jointly liable in the same action and reside in diflFerent pre- 
cincts of the same Country, or in different Counties, the plain- 
tiff may prosecute his action in a Justices' Court of the precinct 
in which any of the debtors, or other persons Uable, may- 
reside. Third — In cases of injury to the person, or to 
real or personal property, the plamtiff may prosecute Ms 
action in the precinct where the injury was committed- 
Fourth — ^When personal property unjustly taken or detained, 
is claimed, or damages theretor are claimed, the plaintiff may- 
bring his action in any precinct in which the property may be 
found, or in which the property was taken. Fifth — When the 
defendant is a non-resident of the County, he maybe sued in 
any precinct wherein he may be found. Sixth — ^When a per- 
son has contracted to perform any obligation at a particular 
place, and resides in another precinct, lie may be sued in the 
preciQct in which such obligation is to be performed, or in 
which he resides. 

Sec. 510. Judgment upon confession may be entered up 
in any Justices' Court in the Territory specified in the con- 
fession. The provisions of Title Ten, Cnapter Two, of this Act 
shall apply to such confession, the word ''Justice" being sub- 
stituted for that of Clerk wherever it may occur. 

Sec. 511. Justices' Courts shall have jurisdiction of an 
action upon the voluntary appearance of the parties without 
summons, without regard to their residences or the place where 
the cause of action arose, or the subject matter of action may 
exist. 



CHAPTER 2. — SuMMOisrs, Arrest, Attachment and Claim 

OF Personal Property. 

Actions how ^^^* ^^^' Actionsin Justices' Courts shall be commenced 

commenced, by filing a copv of the account, note, bill, bond or instrument 
upon which the action is brought, or a concise statement in 
writing of the cause of action, and the issuance of a summons 
thereon, or by the voluntary appearance and pleadings of the 
parties without summons. In the latter case the action shall 
be deemed commenced at the time of appearance. 
Sma^poiited S^^* ^^3. When a guardian is necessary, he shall be 
api)ointed by the Justice, as follows: First — If the minor be a 
plaintiff, the appointment shall be made before the summons 
IS issued, upon me application of the minor, if he be of the age 
of fourteen years or upwards; if under that age, upon the appli- 
cation of some relative or friend. The consent in writing of 
the guardian to be appointed, and to be responsible for costs, 
if he fail in the action, shall be first filed with the Justice. 
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Second — 11 the minor be defendant, the guardian shall be 
appointed at the time the summons is retnmed or before the 
pleadings. It shall be the right of the minor to nominate his 
own guardian, if the minor be over fourteen years of age, and 
the proposed guardian be present and consent in writing to be 
appointed. Otherwise the Justice may appoint any suitable 
person who gives such consent. 

Sec. 614. The summons shall be addressed to the defend- summons, 
ant by name, or if his name be unknown, by a fictitious name, ^^^^ ^' 
and Miall summon hiTn to appear before the Justice at his office, 
naming its precinct, and at a tmie specified therein, to answer the 
complaint of the plaintiflF, for a cause of action therein described, 
in general terms, sufficient to apprise the defendant of the nature 
of the claim against him; and, in action for money or damages, 
shall state the amount for which the plaintiff will take judgment, 
if the defendant fail to appear and answer. It shall be sub- 
scribed by the Justice before whom it is returnable. 

Sec. 515. The time mentioned in the summons f*or the ^^^^ ^^ 
appearance of the defendant, and the time of service shall be se^ce and 
as follows: First — ^When the summons is accompanied with an ^^p®*"^"^^ 
order to arrest the defendant, it shall be returnable imme- -- 
diately. Second — When the defendant is not a resident of the 
precinct, or when the plaintiff is not a resident, it shall be 
returnable not more than two days from its date, and shall be 
served at least one day before the time for appearance, except 
in cases where the summons is to be served by publication, or 
out of the Territory, or by posting notices thereof, when it 
shall be made returnable at any time designated by the Jus- 
tice, not exceeding sixty davs from the date of its issuance. 
Third — In all other cases it shall be returnable in not less than 
two or more than ten days from its date, and shall be served 
at least two days before the time for appearance. 

Sec. 516. The summons shall be served by the Sheriff, or How served, 
a Constable of the County, or bv any male citizen of the United 
States over twenty-one years oi age, as follows: First — H the 
action be against a corporation, by a delivery of a copy to the 
President, or other hea^ of the corporation, or to the secretary, 
cashier or managing agent thereof, or when no such officer 
resides in the County, to a director resident therein. Second — 
If against a minor under the age of fourteen years, by delivery 
of a copy to such minor, and also to his father, mother or 
guardian; or if there be none within the County, tiien to any 

Serson having the care or control of such minor, or with whom # 
e resides, or in whose service he is. Third — If against a per- 
son iudicialljr declared to be of unsound mind, or mcapable of 
conducting his own affairs, and for whom a guardian has been 
appointed, by delivery of a copy to such guardian. Fourth — 
In all other cases, by delivery of the copy to the defendant 
personally. 

Sec. 517. Sections Thirty to Thirty-Five, both inclusive, 
of Title Three of this Act are hereby made appKcable to Jus- |?Si?to ^ 
tices' Courts, and proceedings therein — ^the word "Justice" i^^^^' 
being inserted wherever the word "Clerk" or "Judge" occurs, 
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and tlie word *^Constat)le" inserted wherever the words "Ter- 
ritorial Matshal" or "SheriflP' occur, and the word "complaint" 
whenever it occurs being stricken out and disregarded: pro- 
vided^ that in actions upon contracts for the psmnent of 

ProTieo. Bioney, the Justice may, in his discretion, instead of ordering 
publication of summons, or the appointment of an attorney to 
appear for the defendant, order the service of the summons to 
be made by posting copies thereof in three public places in the 
precinct, Wittxin one day after the same is issued. 

,^ ^ ^ Sec. 518. An order to arrest the defendant may be en- 

When order to - - __-_. _•'--. 



may be dorsed ou a summons issued by the Justice, and the defendant 
indorfled, etc. ^^y Jjq arrested thereon by the Sheriff, or Constable, at the 
tune of serving the summons, and brought before the Justice, 
and there detained until duly discharged, in the following 
cases, arising after the passage of this Act: First — In an action 
for the recovery of money or damages on a cause of action 
arising upon a contract, express or implied, when the defend- 
ant is about to depart from the County or Territory, with the 
intent to defraud his creditors: or where the action is for the 
wilful injury to the person, or for taking, detaining or injuring 
personal property. Second — In an action for a fine or penalty, 
or for money or property embezzled, or fraudulently misap- 

glied, or convertea to his own use by an attorney, factor, 
roker, agent or clerk, in the course of his employment as 
such, or by any other person in a fiduciary capacity. Third — 
When the defendant has been guilty of a fraud in contracting 
the debt, or incurring the obligation for which the action is 
brought. Fourth — ^When the defendant has removed, con- 
cealed or disposed of his property, or is about to do so, with 
intent to defraud his creditors, 
rndertakiiiff, Seo. 519. Before an order of arrest shall be made, the 

«^ party applying shall prove to the satisfaction of the Justice, 

by the affidavit of himself or some other person, the facts on 
\mich the application is founded. The plaintiff shall also 
execute and deliver to the Justice a written undertaking, with 
two or more sureties, to the effect that if the defendant recover 
judgment, the plaintiff will pay to him all costs that may be 
aws^ed to the defendant, and all dam\iges which he may 
sustain by reason of the arrest, not exceeding the sum speci- 
fied in the undertaking, which shall be at least one hundred 
dollars 

Sec. 520. The defendant, immediately upon being ar- 

ZSt ma/^^" ^sted, shall be taken to the office of the Justice who made the 

Jj*<g^^fore order, and if he be absent or unable to try the action, or if it 

jSrticeJ be made to appear to him, by the affidavit of the defendant, 

that he is a material witness in the action, the officer shall 

immediately take the defendant before a Justice of that, or an 

adjoining precinct of the County, who shaJl take cognizance 

of the action, and proceed thereon as if the summons had been 

issued and the order of arrest made by Um. 

SSS^aS^S . ^^^- ^2^- The officer making the arrest shaU immediately 

give notice thereof to the plaintiff, or his attorney or agent, 

and endorse on the summons, and subscribe a certificate, stat- 
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ing the time of serving the same, the time of the arrest, and of 
his giving notice to the plaintiff. 

Sec. 622. The officer making an arrest shall keep the 
defendant in custody until duly discharged by order of the®*°^®' 
Justice. 

Sec. 523. The defendant under arrest, on his appearance j^^f ^ ^ 
with the officer, may demand a trial immediately; and upon under aSest 
such demand being made, the trial shall not be delayed beyond tom^Se"* 
twelve hours, except by the trial of another action pending at ^r**'- 
the time, or he may have an adjournment, and be discharged 
on giving bail, as provided in the next Section. An adjourn- 
ment at the request of the plaintiff, beyond twelve hours, 
shall discharge the defendant from arrest; but the action may 
proceed notwithstanding; and the defendant shall be subject 
to arrest, on the execution, in the same manner as if he had 
not been so discharged. 

Sec. 524. If the defendant, on his appearance, demand how def end- 
an adjournment, the same shall be granted, on condition that SStaSf'^ 
he execute, and file with the Justice, an undertaking, with adjoumment. 
two or more sufficient sureties, to be approved by the tfustice, 
to the effect that he will render himself amenable to the pro- 
cess of the Court durinff the pendency of the action, and such 
as may be issued, to enforce the judgment therein, or that the 
sureties will pay to the plaintiff the amount of any judgment 
which he mav recover in the action. On filing the undertaking 
specified in this Section, the Justice shall order the defendant 
to be discharged from custody. 

Sec. 525. The following Sections of Chapter One, Title ^^^^^^^^ 
Five, of this Act shall be applicable to Justices' Courts and applicable to 
proceedings therein, to wit: Eighty to Eighty-Five, bothcS5?S*' 
mclusive; and the following of Chapter Two, same Title, to 
wit: Ninety-Nine to One Hundred and Two, both inclusive; 
One Hundred and Four and One Hundred and Seven to One 
Hundred and Ten, both inclusive; the word "Justice" being 
inserted in lieu of "Clerk" or "Judge" wherever they occur, 
and the word "Constable" in lieu of the words "Territorial 
Marshal" or "Sheriff;" also Sections One Hundred and Twenty- 
Three to One Hundred and Forty-Four, both inclusive; the 
word "Justice" being inserted in lieu of that of "Judge" and 
"Clerk" whenever it may occur: providedj that the vmt of 
attachment shall be directed to the "Sheriff" or any Constable proviao. 
of any County of this Territory, and may be executed by the 
Constable, and wherever the word "Sheriff" occurs the word 
"Constable" shall be deemed to be also inserted. 



CHJlPTER 3.— Pleadings akd Teial. 

Sec. 526. The pleadings in Justices' Courts shall be:pieadin«» 
First— The complaint by the plaintiff, stating the cause of ^®^^®^ 
action. Second — The answer by the defendant, stating the 
ground of the defense. 

Sec. 527. The pleadings shall be in vmting, and verified 
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When to be in \yj the oath of the party, his agent or attorney, when the action 
vOTifled.*"^ is: First — ^For the foreclosure of any mortgage or the enforce- 
ment of any lien on personal property. Second — ^Of actions 
for the possession of lands or tenements: provided, always, 
Proviso. that the amount claimed does not exceed one hundred dollars. 
Oral to be Seo. 528, When the pleadings are oral, the substance of 

?^^ntobe them shall be entered by the Justice in his docket; when in 
filed. writing, they shall be filed in his office, and a. reference made 

to them in the docket* Pleadings shall not be required to be 
in any particular form, but shall be such as to enable a person 
of common understanding to know what is intended. 
Complaint, Seo. 529. The complaint shall state in a plain and direct 

what to state, manner the facts constituting the cause of action. 
Answer, what Sec. 530. The auswer may contain a denial of any of the 
to contain, material fects stated in the complaint which the defendant 
believes to be untrue, and also a statement, in a plain and 
direct manner, of any other facts constituting a defense, or a 
counter claim upon which an action may be brought by the 
defendant against the plaintiff in a Justice's Court. 

Seo. 531. A statement in answer that the party has not 
sufficient knowledge or information in respect to a particular 
allegation in the previous pleading of tfie adverse party, to 
form a belief, shall be deemed equivalent to a denial. 
When the ®^^* ^^^* When the cause J of action or counter claim 

cause arises arfses upou au accouut or instrument for the payment of 
?or^aym™nt°* mouey ouly , it shall be sufficient for the party to d^ver a copy 
of money. ^f ^]^^ accouut or instrument to the Court, and to state that 
there is due to him thereupon, from the adverse party, a 
specified sum, which he claims to recover or set off. The 
C/Ourt may, at the time of the pleading, require that the origi- 
nal account or instrument be exhibited to the inspection of the 
adverse party, and a copy to be furnished, or if it be not so 
exhibited, and a copy so furnished, may prohibit its being 
afterwards given in evidence. 

Instruments, ^^^* ^^^* ^ *^® plaintiff auuex to his complaint, or file 

genuineness to with the Justice at the time of issuing the summons, a copy 
Readmitted, ^j ^j^^ promissory note, bill of exchange, or other written 
obligation for the payment of money, upon which the action 
is brought, the defendant shall be deemed to admit the 
genuineness of the signatures of the makers, indorsers or 
assignors thereof, unless he specifically deny the same in his 
answer, and verify the answer Iby his oath, 
^^[^onsto Sec. 534. Either party may object to a pleading of his 

^ ^ ^ adversary, or to any part thereof, that it is not sufficiently 
explicit to enable him to understand it, or that it contains no 
cause of action or defense, although it be taken as true. If 
the Court deem the objection well founded, it shall order the 
pleading to be amended, and if the party refuse to amend, the 
defective pleading shall be disregarded. 
Variance. ^^^* ^^^' ^ Variance between the proof on the trial and 

the allegations in a pleading shall be disregarded as immate- 
rial, unless the Court be satisfied that the adverse party has 
been misled to his prejudice thereby. 
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Sec. 636. The pleadings maj be amended at any time Amendments 
before the trial, to supply a deficiency or omission, when by of piea<j3Sr»- 
such amendment substantial justice mil be promoted. If the 
amendment be made after the issue, and it be made to appear 
to the satisfaction of the Court, by oath, that an adjournment 
is necessary to the adverse party in consequence of such 
amendment, an adjournment shall be granted. The Court 
may also, in its discretion, require as a condition of an amend- 
ment, the payment of costs to the adverse party, to be fixed 
by the Court, not exceeding ten dollars, but such payment 
snail not be required unless an adjournment is made necessary 
by the amendment, nor shall an amendment be allowed after 
a witness is sworn on the trial, when an adjournment thereby 
will be made necessary. 

Sec. 637. The parties shall not be at' liberty to give evi- 
dence upon any question which involves the title to, or ™®erty®*^ 
the right of possession of real property or mining claims, eJ?fence not 
or upon any question involving boundaries to land, or the ^^^s^^®'^- 
legahty of any tax, impost, assessment, toll or municipal fine, 
nor shall any issue presenting such question be tried by the 
Justice, and if it appear from the plaintiff's own showing, on 
the trial, or from the answer of the defendant, verified by his 
oath, that the determination of the action will necessarily 
involve either of such questions, the Justice shall suspend all 
further proceedings in the action, and certify the pleadings, or 
if the pleadings be oral, a transcript of tne same from his 
docket to the Probate Court for the County, and from the time 
of filing such proceedings or transcript with the Clerk of the 
Probate Court, such Probate Court shall have over the action 
the same jurisdiction as if it were originally commenced 
therein. 

Seo. 538. If, at any time before the trial, it appear to the 
satisfaction of the Justice before whom the action is brought, ^bT ^^^^ 
by affidavit of either party, that such Justice is a material wit- transferred, 
ness for either party, or if either party make affidavit that he 
has reason to believe, and does believe, that he cannot have a 
fair and impartial trial before such Justice, by reason of the 
interest, prejudice or bias of the Justice, on stating the facts 
upon which such belief is founded, the action shall be trans- 
ferred to some other Justice of the same or adjoining precinct, 
in the same County, and in case a jury be demanded, and 
affidavit of either party is made that he cannot have a fair and 
impartial trial, on account of the bias or prejudice of the citi- 
zens of the precinct against him, the action shall be transferred 
to some other Justice o¥ the Peace in the County, but only one 
transfer shall be allowed to either party. The Justice to whom 
an action may be transferred by the provisions of this Section 
shall have and exercise the same jurisdiction over the action as 
if it had been originally commenced before him. The Justice 
ordering the transfer of the action to another Justice, shall 
unmediately transmit to the latter, on payment by the appli- 
cant of all Justices' and officers' costs unpaid and due m>m 
him, and the costs of making a copy of the docket for trans- 
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Proviso. 



mission, all the papers in the action, together with a certified, 
transcript from ms docket of the proceedings therein: provided^ , 
that if the applicant fail to pay said costs for the space of 
three hours, the Justice may vacate the order changmg the 
place of trial, &nd proceed m try the cause as though such, 
order had not been made. The Justice to whom the case is 
transferred, shall issue a notice stating the time and place 
when and where the trial will take place; which notice shall be 
served upon the parties by any officer authorized to serve pro- 
cess in a Justice's Court, or by any person specially appointed 
by the Justice for that purpose, at least one day before the 
tnal. 

Adjournment ^^^* ^^^* "^^ *^^ ^^^^ ^ adjoumedby consent or upon 
of triaL application of either party, without the consent of the other, 
for a period not exceeding ten days, (except as provided in the 
next Section^ as follows: First — The party asking the adjourn- 
ment shall, if required by his adversary, prove, by his own 
oath or otherwise, that he cannot, for want of material testi- 
mony which he expects to procure, safely proceed to trial, 
and shall show in what respect the testmiony expected is 
material, and that he has used due diligence to procure it, and 
has been unable to do so. Second— 5lie party asking the 
adjournment shall also, if required by the adverse party, con- 
sent that the testimony of any witness of such adverse party, 
who is in attendance be then taken by deposition before the 
Justice, which shall accordingly be done, and the testimony so 
taken may be read on the tri^, with the same effect and subject 
to the same objections as if the witness were produced, feut 
such objections shall be made at the time of taking the depo- 
sition. Third — ^The Court may also require the moving party 
to state upon affidavit the evidence winch he expects to obtain, 
and if the adverse party thereupon admit that such evidence 
would be given, and that it be considered as actually given on 
the trial, or offered and overruled as improper, the trial shall 
not be postponed. 

Sec. 640. An adjournment may be had either at the time 
of joining issue, or at any subsequent time to which the case 
may stand adjourned, on apphcation of either party, for a 
penod longer than ten days, but not to exceed four months 
from the time of the return day of the summons, upon proof, 
by the oath of the party or otherwise, to the satisfaction of the 
Justice, that such party cannot be ready for trial before the 
time to which he desires an adjournment for want of material 
evidence, particularly describing it, and that the delay has not 
been made necessary by any act of negligence on his part since 
the action was commenced; that he has used due difigence to 

Procure the evidence, and has been unable to do so, and that 
e expects to procure the evidence at the time stated by him: 
prwiaed^ that if the adverse party admit that such evidence 
would be given, and consent tnat it may be considered as given 
on the tri^, or offered and overruled as improper, the adjourn- 
ment shall not be had. 

Sec. 641. No adjournment shall be granted for a period 



Same. 
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longer than ten dajs, upon the application of either party, same, 
except upon condition that such p^y file an undertaking, 
with sureties, to be approved by the Justice, to the effect that 
they will pay to the opposite party, the amount of any judg- 
ment that may be recovered against the party applying. 

Seo. 542. If the plaintiff fail to ap})ear at the return day when action 
of the summons, the action shall be dismissed. K the defend- Ssmiwed. 
ant fail to appear at the return day of the summons, or if 
either party fail to attend at a day to which the trial has been 
adjourned, or fail to make the necessary pleading or proof on 
his part, the case may nevertheless proceed at the request of 
the adverse party, and judgment shall be given in conformity 
with the pleadings and proofs. 

Sec. 543. A trial by jury shall be demanded at the time 
of joining issue, and shall be deemed waived if neither party whJi^^ ^^^' 
then demand it. When demanded, the trial of the case shall demanded, 
be adjourned until a time and place fixed for the return of the p,^g^^j,^ 
jury. If neither party desire an adjournment, the time and when jury 
place shall be determined by the Justice, and shall be on the demanded, 
same day or within the next two days. The jury shall be 
summoned upon an order of the Justice, from the citizens of 
the precinct, and not from the bystanders. 

Sec. 544. At the time appointed for the trial, the Justice 
shall proceed to call from the jurors summoned, the names of s*"^®- 
the persons to constitute the jury for the trial of the issue. 
The jury, by consent of the parties, may consist of any num- 
ber not more than six nor less than three. 

Sec. 545. If a sufficient number of competent and ^^^^^ 
indifferent jurors do not attend, the Justice shall direct others 
to be summoned from the vicinity, and not from the bystand- 
ers, sufficient to complete the jury. 

Sec. 546. Either party may challenge the jurors. The challenging 
challenges shall be either peremptory or for cause. Eaoh party Jurors. 
shall be entitled to three peremptory challenges. Either party 
may challenge for cause on any grounds set forth in Section 
One Hundred and Sixty-Three. Challenges for cause shall be 
tried by the Justice in a summary manner, who may examine 
the juror challenged and witnesses. 



CHAPTER 4.— Judgment and Execution. 

Seo. 547. Judgment that the action be dismissed without 
prejudice to a new action, may be entered, with costs, in the judgment of 
foUowing cases: First— When the plaintiflF voluntarUydis- ?J?thJu?^ 
misses the action before it is finally submitted. Second— When 5^^? a?w*° 
he fidls to appear at the time specified in the summons, or entered. 
upon adjournment, or within one hour thereafter. Third — 
When it is objected at the trial, and appears by the evidence 
that the action is brought in the wrong county or precinct; but 
if the objection be taken and overruled, it shall be cause only 
of reversal on appeal, and shall not otherwise invalidate the 

H 
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judgment; if not taken at the trial, it shall be deemed waived, 
and shall not be a cause of reversal. 

Sec. 648, When the defendant fails to appear and 
Judgment auswer^udgmeut shall be given for the plaintiff, as follows: 
by default First— When a copy of the account, note, bill or other 
obligation upon winch the action is brought, was filed with the 
Justice at the time the summons was issued, judgment shall 
fee given without further evidence, for the sum specified in the 
summons. Second — In other cases the Justice shall hear the 
evidence of the pMntift' and render judgment for such sum 
only as shall appear by the evidence to be just, but in no case 
exceeding the amount specified in the summons. 

Sec. 549. Upon issue joined, if a Jury trial be not de- 
demndSd/*^* manded, the Justice shall hear the evidence and decide all 
questions of &ct and of law, and render judgment accord- 
ingly. 

Sec. 550. Upon a verdict, the Justice shall immediately 
Judgment, render judgment accordingly. When the trial is by the 
enter!S*Scf° J^stice, judgment shall be entered immediately after the close 
of the trial, if the defendant has been arrested and is still in 
custody; in other cases, it shall be entered within four days 
after the close of the trial. If the action be on contract against 
two or more defendants, and the summons is served on one or 
more, but not on all, the judgment shall be entered up only 
against those who were served or have voluntarily appeared, if 
the contract be a several, or a joint and several contract; but if 
tlie contract be a joint contract only, the judgment shall be 
entered up against all the defendants, but shall only be en- 
forced against the joint property of all, and the individual 
property of the defendants served or who have voluntariljr 
appeared in the action. In an action on a contract, or obh- 
gation for the direct payment of money, judgment for the 

Slaintiff, whether the same be by default, or after verdict or 
eoision of the Court, shall follow the contract or obligation. 
Sec. 661. When the amount found due to either party 
When amount excecds the sum for which the Justice is authorized to enter 
furisdfotion. judgment, such party may remit the excess, and the judgment 
may be rendered for the residue. 

Sec. 652. If the defendant, at any time before the trial, 

antofferato^" offer in writing to allow judgment to be taken against him for 

ment ^OT*" ^ Specified sum, the plaintiff may immediately have judgment 

speoifled sum. therefor, with the costs then accrued; but if he do not accept 

such offer before the trial, and fail to recover in the action a 

sum equal to the offer, he shall not recover costs, but costs 

shall be adjudged against him, and if he recover, be deducted 

from his recovery. But the offer, and failure to accept it, shall 

not be given in evidence to affect the recovery otherwise than 

as to costs as above provided. 

jud ment ^^^* ^^^" ^^'^^^ ^ judgment is rendered in a case, where 

^endcSend- the defendant is subject to arrest and imprisonment thereon, 
toaiwrt?^^' it shaU be so stated in the judgment and entered in the 
docket. 

Sec. 654. When the prevailing party is entitled to costs 
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by this Chapter, the justice shall add their amount to the^oststobe 
verdict, or in case of a failure of the plaintiflf to recover, or in included in 
case of a dismissal of the action, shall enter up judgment in ^"^«^®'*^ 
favor of defendant for the amount of such costs. 

Sec. 655, The Justice, on demand of the party in whose 
favor judgment is rendered, shall give him a transcript there- 
of, which may be filed and docketed in the office of the Clerk onu?SSent. 
of the Probate Court for the county where the jud^ent was 
rendered. The time of the receipt of the transcript by the 
Clerk shall be noted by him thereon, and entered in the 
docket, and from that time executions may be issued by the 
Clerk on such judgments, to the Sheriff of any other county 
of the Territory in the same manner as wpon judgments 
recovered in the higher Courts. All process upon judgments 
recovered in Justices' Courts, to be executed within the same 
county, shall be issued by the Justice or his successors in 
office. No judgment rendered by a Justice of the Peace shall Process on 
create any lien upon any lands of the defendant, unless a iowSu^^. 
transcript of such judgment certified by the Justice, be filed 
and recorded in the office of the County Eecorder. When 
such transcript is to be filed in any other county than that in 
which the Justice resides, such transcript shall oe accompanied 
with the certificate of the County Clerk as to the official char- 
acter of the Justice. When so filed, and recorded in the office ^i^°- 
of the Recorder for any county, such judgment shall consti- 
tute a lien upon, and bind the lands and tenements of the 
judgment debtor, situated in the county where such transcript 
may be filed and recorded in favor of such judgment creditor, 
as if such judgment had been rendered in the Probate Court 
for such county. 

Seo. 566. Execution for the enforcement of a judgment Execution 
in a Justice's Court, may be issued on the application of the "^ay ^^e. 
party entitled thereto, at any time within three years from the 
entry of judgment. 

Sec. 657. The execution when issued by a Justice, shall pormot 
be directed to the Sheriff, or to a constable of the county, and ei©outiou. 
subscribed by the Justice by whom the judgment was rendered, 
or by his successor in office. It shall intelligibly refer to the 
judgment, by stating the names of the parties, and the name 
of the Justice before whom, and of the Countv and precinct 
where, and the time when it was rendered, the amount of 
judgment, if it be for money, and if less than the whole is due, 
the true amount due thereon. It shall contain, in like cases, 
similar directions to the Sheriff, or Constable, as are required 
by the provisions of Title Seven of this Act, in an execution to 
the Territorial Marshal, or Sheriff. 

Sec. 658. The Sheriff, or Constable, to whom the execu- ^^^^ 
tion is directed shall proceed to execute the same in the same executed, 
manner as the Territorial Marshal, or Sheriff, is required, by 
the provisions of Title Seven of this Act, to proceed upon exe- 
cutions directed to him; and the Constable, when the execution 
is directed to him, shall be vested for that purpose with all 
the powers of the Territorial Marshal, or Sherin. And Sec- 
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gections, etc, *^^°® "^^ Hundred and Twelve, Two Hundred and Thirteen, 
appucabteto* and from two Hundred and Fifteen to Two Hundred and 
cSSrS* Thirty-four, both inclusive, and Two Hundred and Thirty-Six, 
and Two Hundred and Thirty-Seven of Chapter One, said Title, 
and Chjmter Two, of the same Title, are hereby made applica- 
ble to Justices' Courts and' proceedings therein, the word 
"Justice'' being inserted in lieu of the words **Judge" and 
"Clerk," whenever they occur, and a Constable to whom, and 
his successor in office, the writ is given, shall have all the 
powers and be subject to all the duties and liabilities therein 
given to or imposed upon the Territorial Marshal, or Sheriff: 
provided^ that the words "in an amount not exceeding fifty 
pwviflo. dollars," in Section Two Hundred and Forty-One shall l)e 
deemed omitted. 



Provisions 
appUoable 
to Justices' 
Courts. 



Docket, 
liow kept. 



Same; entries 
tobeeridence. 



CHAPTER 5.— General Provisions. 

Sec. 559. Those provisions of this Act which are referred 
to in tliis Title and no tether, shall, in addition to the provi- 
sions embraced in this Title, be applicable to Justices' Courts 
and proceedings therein. 

Sec. 560. Every Justice shall keep a book denominated 
a ^'docket," in which he shall enter: First— The title of every 
action or proceeding. Second — The object of the action or 
proceeding; and if a sum of money be claimed, the amount of 
the demand. Tliird — The date oi the summons and the time 
of its return; and if ah order to arrest the defendant be made, 
or a writ of aetachment be issued, a statement of these facts. 
Fourth — The time when the parties, or either of them appear, 
or their non-appearance, if default be made; a minute oi the 
pleadings and motions, if in writing, referring to them, if not 
in writing, a concise statement of the material parts of the 
pleading, and of all motions made during the trial by either 
party, and his decisions thereon. Fifth— Every adjournment, 
stating on whose application, whether on oath, evidence or 
consent, and to what time. Sixth — Tlie demand for a trial by 
jury, when the same is made, and by whom made, the order 
for the jury, and the time appointed for the trial and the return 
of the jury. Seventh — The names of the jury who appear and 
are sworn, the names of all witnesses sworn, at whose request. 
Eighth — The verdict of the jury, and when received. If the 
jury disagree, and are discharged, the fact of such disagree- 
ment and discharge. JJIinth — The judgment of the Court, 
specifying the costs included, and the time when rendered. 
. Tenth — Tlie issuing of the execution, when issued, and to 
whom; the renewals thereof, if any, and when made, and a 
statement of any money paid to the Justice, and when and by 
whom. Eleventh — The receipt of a notice of appeal, if any be 
given, and of the appeal bond, if any be filed, and of the 
making and delivery of a transcript of nis judgment or docket. 

Sec. 661. The several particulars of the last Section 
specified, shall be entered under the title of the action to which 
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they relate, and at the time when they occur. Such entries in 
a Justice's docket, or a transcript thereof, certified by the Jus- 
tice, or his successor in office, shall be primary evidence to 
prove the facts so stated therein. 

Sec. 662. A Justice shall keep an alphabetical index to j^^^^ ^ 
his docket, in which shall be entered the names of the parties 
to each judgment, with a reference to the page of entry. The 
names of the plaintiffs shall be entered m the index, in the 
alphabetical order of the first letter of the family names. 

Sec. 563. It shall be the duty of every Justice, upon the ^^£||^l^ 
expiration of his term of office, to deposit with his successor ?So^Son 
his official dockets, as well his own as mose of his predecessors, 
which may be in his custody, to keep as public records. If the 
office of a Justice become vacant by his death, or removal from 
the precinct, or otherwise, before his successor is elected and 
quahfied, the dockets in possession of such Justice shall be 
deposited with the County Clerk of the Count jr, to be by him 
delivered to the successor in office of the Justice. 

Sec. 664. Any Justice with whom the docket of his pre- Any justice 
decessors is deposited, may issue execution or other process, SlwSSons. 
upon a judgment there entered and unsatisfied, in the same 
manner and with the same effect as the Justice by whom the 
judgment was entered might have done. In case of the crea- 
tion of a new County, or tlie change of the boundary between 
two Counties, any Justice into whose hands the docket of a 
Justice formerly acting as such within the same territory may 
come, shall for the purposes of this Section be considered the 
successor of said former Justice. 

Sec. 665. The Justice elected or appointed to fill a 
vacancy, shall be deemed the successor of the Justice whose who deemed 
office became vacant before the expiration of a full term, s^ocesscw. 
When the full term expires, the same or another person elected 
to take the office in the same precinct, from that time shall be 
deemed the successor. 

Sec. 666. When two or more Justices are equally enti- ^^^^^^ 
tied, under the last Section, to be deemed the successors in 
office of a Justice, the Judge of the Probate Court for the 
Countv shall, by a certificate '■ subscribed by him and filed in 
the office of the County Clerk, designate which Justice shall 
be the successor of a Justice going out of office, or whose office 
has become vacant. 

Sec. 667. The summons, execution, and every other p^peps, how 
paper made or issued by a Justice, except a subpoena, shall be fluedup. 
hUed up without a blank left to be filled by another, other- 
wise it shall be void. 

Sec. 668. In case of the sickness, or other disability, or 
necessary absence of a Justice on a return day of a summons, |*^^^ ^c, 
or at the time appointed for a trial, another Justice of the same 
County or an adjoining precinct of the County, may, at his re- 
quest, attend in his benalf , and shall thereupon become vested 
with the power for the time being, of the Justice before whom 
the summons was returnable. In that case, the proper entry of 
the proceedings before the attending Justice, subscribed by 
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him,* shall be made in the docket of the Justice before whom 
the summons was returnable. If the case be adjourned, the 
Justice, before whom the summons was returnable, may- 
resume jurisdiction. 

Special de- ^^^' ^^^* ^^^ Justice may, at the request of the party, 

putationto and on being satisfied that it is expedient, specially depute 
serve papera. any discreetpersou of Suitable age, and not interested in the 
action, to serve a summons or execution with or without an 
order to arrest the defendant, or with or without a writ of 
attachment. The said Justice shall be liable on his official 
bond for all official acts of the person so deputed. Such depu- 
tation shall be in writing on the process. 

Authority of ^^^' ^^^' "^^ Ijerson deputed shall have the authority 

thedepiSition of a coustable in relation to the service, execution and return 

of such process, and shall be subject to the same obligations. 

Constable to ^^^' ^'^^' ^ coustable, notwithstanding the expiration of 

complete his term of office,, may proceed and complete the execution of 

p^SSms.^"^ all final process, which lie has begun to execute, in the same 

manner as if he still continued in office, and his sureties shall 

be liable to the same extent. 

Contempt, Sec. 572. A Justice may punish as for contem]^t persons 

coxSt^uS. gnilty of the following acts, and no other: First — Disorderly, 

contemptuous, or insolent behavior toward the Justice while 

holding the Court, tending to interrupt the due course of a 

trial or other judicial proceeding. Second — A breach of the 

the peace, boisterous cenduct, or violent disturbance in the 

gresence of the Justice or in the immediate vicinity of the 
ourt held by him, tending to interrupt the due course of trial 
or other judicial proceedings. Third — Disobedience or resist- 
ance to the execution of a lawful order or process, made or 
issued by him. Fourth — Disobedience to a subpoena duly 
served, or refusing to be sworn or answer as a witness. Fifth — 
Rescuing any person or property in the custody of an officer 
by virtue of an order or process of the Court held by him. 
Sec. 673. When a contempt is|;[committed in the imme- 
when nd ^^^^ view and presence of the Justice, it may be punished 
howpSehed. Summarily, for wiiich an order shall be made reciting the facts, 
as occurring in such immediate view and presence, adjudging 
that the person proceeded against is thereby guilty oi a con- 
tempt, and that lie be punished as therein prescribed. When 
the contempt is not committed in the immediate view and 
presence of the Justice, a warrant of arrest may be issued by 
such Justice, on which the person so guilty may be arrested 
and brought before the Justice immediately, when an oppor- 
tunity to be heard in his defense or excuse shall be given. The 
Justice may thereupon discharge him, or may convict him of 
the offense. A Justice may punish for contempts by fine or 
imprisonment, or both; such a fine not to exceed in any case 
fifty dollars, and such imprisonment one day. 

Sec. 574. The conviction, specifying particularly the 
n^ ^ ^ offense and the iudgment thereon, shall be entered by the 

Conviction^ Tj.«»i-»jVi. *^ 

how entered. JUStlCe m hlS QOCKet. 

Sec. 575. Justices of the Peace may issue subpoenas in 
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any a<5tion or proceeding in the Courts held by them, and final subpoenas, 
process on anv judgment recovered therein, to any part of the 
C!oiinty, A tfuptice of the Peace may issue a summons to anjr 
person a resident of his precinct, to appear before him at his 
office to act as interpreter in any action or proceeding in his 
Court. Such summons shall be served and returned in like 
manner as a subpoena issued by a Justice. Any person so 
summoned shall, lor a failure to attend at the time md place s^^^mons- 
named in the summons, be deemed guilty of a contempt, and 
may be punished accordingly. 

Sec. 576. Justices of the Peace may issue commissions to commissions 
take the depositions of witnesses out of this Territory, and dl^itions. 
settle interrogatories to be annexed thereto, and direct the 
manner in which the commissions shall be returned. The pro- 
visions of Title Eleven of this Act, so far as the same are con- 
sistent with the jurisdiction and powers of Justices' Courts, 
shall be applicable to Justices' Courts, and to actions and 
proceedings therein, the word "Justice" being deemed inserted 
in Ueu of ''Clerk" and "Judge" wherever the same occur. 

Sec. 677. A new trial may be granted by the Justice, on 
motion, within ten days after the entry of judgment, for any New trial, for 
of the following causes: First— Acciaent or surprise, which Jranted.^^ 
ordinary prudence could not have guarded against. Second — 
Excessive damages, appearing to have been given under the 
influence of passion. Tliird — Insufficiency of the evidence to 
justify the verdict or other decision. Fourth — Newly dis- 
covered evidence material for the party making the application, 
which he could not with reasonable diligence have discovered 
and produced at the time. 

Sec. 578. The application shall be made upon affidavit 
and notice. The affidavit shall be filed with the Justice, with App«catkm. 
a statement of the grounds upon which the party intends to 
rely. The adverse party may use counter amdavits on the 
motion, provided they be filed one day previous to the hearing 
of the motion. 

Sec. 579. Any party dissatisfied with a judgment ren- j^^^^ 
dered in a Justice's Court, may appeal therefrom to the Pro- taken. ' 
bate Court for the County, any time within thirty days after 
the rendition of judgment: provided^ that no appeal shall be 
taken for a sum less than twenty dollars. The appeal shall be 
taken by filing a notice thereof with the Justice, and serving a 
copy on the adverse party. 

Sec. 580. All causes appealed to the Probate Court shall gj^*^^ 
be tried anew in said Court, and said Court may regulate by 
rule the practice in such cases, in all respects not provided for 
by statute. 

Sec. 581. Upon receiving the notice of appeal, and on j^^^^j^ 
payment of the fees of the Justice, and filing an undertaking required to 
as required in the next Section, the Justice shall, within five o?S^*etJeSu 
days, transmit to the Clerk of the Probate Court a certified 
copy of his docket, the pleadings, all notices, motions and 
other papers filed in the cause, the notice of appeal and under- 
taking filed; and the Justice may be compelled by the Probate 
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Court, by an order entered upon motion, to transmit sucli 
papers, and may be fined for neglect or refusal to transmit the 
same. A certified copy of such order may be served on the 
Justice, by the party or his attorney. In the Probate Court, 
either party sh^l have the benefit of all legal objections made 
in the Justice's Court. 

Sec. 582, An appeal from a Justice's Court shall not be 
eflectual'for any purpose, unless an undertaking be filed, 
within five dajrs after filing the notice of appeal, with two or 
more sureties, in the sum of one hundred dx)llars, for the pav- 
ment of the costs on the appeal, or if a stay of proceedings be 
claimed, in a sum equal to twice the amount of the judgment, 
including costs, when, the judgment is for the payment of 
money, or twice the value of the property, including costs, 
when the judgment is for the recovery of specific personal 
property, and shall be to the eflTect, when the action is for the 
recovery of money, that the appellant will pay the amount of 
the judgment appealed from, and all costs if the appeal be 
withdrawn or dismissed, or the amount of any jud^ent, and 
all costs that may be recovered against him in said action in 
the Probate Court. Wlien the action is for the recovery of 
specific personal property, the undertaking shall be to the 
enect that the appellant will pay the judgment and costs 
appealed from, and obey the order of the Court made therein, 
if tlie appeal be withdrawn and dismissed, or will pay the 
amount of any judgment and costs which may be recovered 
against him in said action in the Probate Court, and will obey 
any order made by the Court therein. The undertaking shall 
be accompanied by the affiidavits of the sureties that they are 
residents of the County, and are each worth the amount speci- 
fied in the undertaking, over and above all their just debts 
and liabilities, exclusive of property exempt from execution. 
The adverse party may, however, exce;^t to the sufficiency of 
the sureties, within two days after the hling of the undertake 
ing, and unless they and other sureties justify before the Jus- 
tice from whose Court the appeal is taken, within two days 
thereafter, upon notice to the adverse party, the appeal shall 
be regarded as if no undertaking had been given. A deposit 
of the amount of tlip judgment appealed from, including all 
costs, or of the value of the property and all costs, in actions 
for the recovery of specific personal property, with the Justice, 
shall be equivalent to the filing of the undertaking in this 
Section mentioned; and in such cases the Justice shall trans- 
mit the money to the Clerk of the Court, to be by him paid 
out on the order of the Court. 

Sec. 683. If an execution be issued on the filing of the 
undertaking, stajdng all proceedings, the Justice shall, by 
order, direct the officer to stay all proceedings on the same. 
Such officer shall, upon payment of liis fees for services 
rendered on the execution, thereupon relinquish all property 
levied upon, and deliver the same to the judgment debtor, 
together with all moneys collected from sales or otherwise. If 
his fees be not paid, tiie officer may retain so much of the 
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property or proceeds thereof, as may be necessary to pay the 
same. 

Seo. 684. Costs in the action shall be allowed to the 
prevailing party in a Justice's Court. The party in whose ^^^'^^ 
mvor a judgment is rendered, and who claims his costs, shall 
file with the Justice, within two days after the verdict or 
decision of the Court, a memorandum of the items of liis costs 
in the action or proceeding, which shall be verified as precribed 
in Section Four Hundred and Eighty-Four. 

Seo. 685. Justices of the Peace shall receive from the 
Sheriff, or constables of their county, all moneys collected on J^^^to 
any process or order issued by their Courts respectively, and SSJ^an^ 
all moneys paid to them in their official capacity, and shall i»y over- 
pay the same over to the parties entitled to receive them, 
without delay. For a violation of this section they may be 
removed from office, and shall be deemed guilty oi a misde- 
meanor. 

Seo. 686. Justices of the Peace may, in all cases, require Deposit of 
a deposit of money, or an undertaking, as security for costs of ^^Sos£^ 
Court, before issumg a summons. 

Seo. 687, The provisions of Chapter One, Title Ten, and Prwristons 
Sections Four Hundred • and Ninety-Three to Five Hundred to JSS^* 
and One, both inclusive, and Five Hundred and Four to Five Courts. 
Hundred and Six, both inclusive. Title Fifteen of this Act, 
and the miscellaneous provisions of Title Eighteen, shall be 
applicable to Justice's Courts and actions therein, the word 
♦'Justice'' being deemed inserted in leiu of the word *'Clerk," 
wherever it occurs. 



TITLE XVII. 

MisoeUaneaita I^oviaions, 

Sec. 688. The Supreme Court may make rules not 
inconsistent with the Organic Act and laws of the Territory, for ^^^^^^ 
its own government and the government of the District dourt; how made, 
but such ri:des shall not be in force until thirty days after their 
adoption and publication. 

Sec 689. If an action be brought against a Territorial j^^^^^^ 
Marshal, or Sheriff, for an act done by virtue of his office, and aff*n»fc 
he give written notice thereof to the sureties on any bond of ^^<^®^ ^^ 
indemnity received by liim, the judgment recovered therein 
shall be conclusive evidence of his right to recover against 
Buch sureties, and the Court, or Judge in vacation may, on 
motion, upon notice of five days, order judgment to be entered 
up against them for the amount so recovered, including costs. 

Seo. 690. Words used in this Act in the present tense, ^^^^ 
shall be deemed to include the future as well as the present; explained* 
words used in the singular number shall be deemed to include 
the plural, and the plural the singular; words used in one 
gender may include either; writing shall be deemed to include 

Srinting or printed paper; oath to include affirmation or 
eclaration; signature or subscription to include mark when 
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issued. 



the person cannot write, his name being written near it, and 
witnessed by a person who writes his own name as witness; the 
words "real estate" or "real property," to include mining 
claims; joint authority, given to three or more persons, is given 
to the majority, unless restricted. Whenever the word Terri- 
tory is used, it shall be held to include and apply to the 
District of Columbia, 
g^iretiefl Sec 591. In all cases where an undertaking with sureties 

SaS!ea^Sivit ^® i^^ired by the provisions of this Act, the Judge, Justice, 
or Clerk, or other officer taking the same, shall, unless it is 
otherwise provided in said Act, require the sureties to accom- 
pany the same with an affidavit that they are each worth the 
sum specified in the undertaking, over and above, all their just 
debts and liabilities, exclusive of property exempt from 
execution; provided J that when /the amount specified, in an 
undertaking exceeds three thousand dollars, and there are 
more than two sureties thereon^ they may state in their affida- 
vits that they are severally worth amounts less than that 
expressed in the undertaking, if the whole amount be 
equivalent to that of two sufficient sureties. 
Writs of Sec. 692. Writs of certiorari and mandamus inay be 

fcyw^m' ^*^' issued in the cases precribed by this Act, by Judges of the 
Courts in term time or in vacation, and. may, in the discretion 
of the Judge issuing the writ, be made returnable, and a 
hearing may be had on the return thereof in vacation. 

Sec. 593. Whenever property has been taken by an 
officer under a writ of attachment m pursuance of the provi- 
sions of this Act, and it shall be made to appear satisfactorily 
to the Court, or Judge thereof, that the interests of the parties 
to the action will sustained by the sale thereof, the Court, or 
Judge, may order such property to be sold, in the same 
manner as ;^roi)erty is sold under an execution, and the proceeds 
to be.depositea in Court to abide the judgment in the action. 
Such omer shall be made only upon notice to the adverse 
party, or his attorney, in case such party has been personally 
served with a summons in the action. 

Sec. 694. A copy of any record, document or paper in the 

custody of a public officer oi this Territory, or of the United 

TO^rs, etc, to states, within this Territory, certified under the official seal, or 
evidence, y^^g^^ y^y ^j^^ ^^^^^ ^f g^^j^ officer, to be a true, full and 

correct copy of the original in his custody, may be read in 
evidence m aiiy action or proceeding in the Courts of this 
Territory, in like manner, and with the like effect, as the 
original could be if produced. 

Sec. 595. When two or more persons, associate in any 
business, transact such business under a common name 
whether it comprises the names of such persons or not, the 
associates may be sued by such common name, the summons 
in such cases being served on one or more of the associates, 
but the judgment in such cases shall bind only the joint 
property of me associates. 

Sec 696. A defendant against whom an action is 
I)ending upon a contract, or for specific personal property. 
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may at any time before answer, upon affidavit that a person, 

not a party to the action, makes npon him, and without any ^ 

collusion with him, a demand upon the same contract, or for 

the same property, upon due notice to such person, and the 

adverse party, apply to the Court for an order to substitute 

such person in his place and discharge him from liability to 

either party, on his depositing in Court the amount claimed 

on the contract, or defivering the property, or its value, to 

such person as the Court may direct, and the Court may, in 

its discretion, make the order. 

Sec. 697. Any person shall be entitled to intervene in an interventfon, 
action who has an interest in the matter in litigation, in the vixen auowed. 
sncess of either of the parties to the action, or an interest 
against both. An intervention takes place when a third person 
is permitted to become a party to an action between other 
persons, either by joining the plaintiff in claiming what is 
sought by the complaint, or by unitinff with the defendant in 
resisting the claims of the plaintiff, or by demanding anything 
adversely to both the plaintiff and the defendant. 

Sec. 698. A third person may intervene either before or who may 
after issue has been joined in the cause. terrene. 

Sec. 599. The intervention shall be by petition or com^ how and wiiat 
plaint filed in the Court in which the action is pending; and it ^ set forth, 
must set fourth . the grounds on which the intervention rests. 
A copy of the petition or complaint shall be served upon the 
party or parties to the action, against whom anything is 
demanded, who shall answer it as if it were an original con- 
piaint in the action. 

Sec. 600. The Court shall determine upon the interven- court to 
tion at the same time that the action is decided; if the claim determine, 
of the party intervening is not sustained, he shall pay all costs 
incurred by the intervention. 

Sec. 601. No action to obtain a discovery under oath, in dbtato ^ 
aid of the prosecution or defense of another action or proceed- aSSwoaf *^ 
ing, shall be allowed. 

Sec 602. In all cases, not otherwise provided for in this suretiee may 
Act, where sureties are required to justify, they shall ap^ar Snle*oaS- 
before the officer or person authorized to take the justification, 
and may be examined under oath by such officer or person, and 
the adverse party touching their qualifications as sureties, 
which examination shall be reduced to writing and subscribed 
by the sureties if required. If, upon such examination, it 
snaU appear to such officer or person that said sureties, or 
either oi them, have the necessary qualifications of such, he 
shall so indorse upon the statement, and cause the same to be 
filed, and thereupon the justification shall be complete. 

Sec. 603. The repeal of a law does not revive one preyi- Repeal of law. 
ously repealed by it, nor affect any rights, duties, or penalties 
which have arisen under it. 

Sec. 604. Laws and parts thereof, and words and phrases, jj^^ ^^^ 
shall be construed in accordance with the customary .usage oistrued- 

the languages. 

Sec. 605. ''An Act in Eelation to Abatement in Civil 
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Actions, approved Jannarjr sixteenth^ eighteen hundred and 
sixty-one,^^ "An Act Containing Provisions Applicable to the 
Laws of the Territory of Utah, approved January fourteenth, 
eighteen hundred and fifty-four;*' "An act Supplementajy to 
the Act Kegulating tte Mode of Procedure i^ Civil Cases in 
the Courts of the Territory of Utah," approved December 
thhrtieth, eighteen hundred and fifty-two, approved February 
nineteenth, eighteen hundred and sixty-nine; are hereby re- 
pealed; and so much of "An Act Providing for Appeals to the 
Supreme Court," approved January eighteentti, eighteen 
hundred and sixty-one, and "An Act Gfoveming Writs of 
Attachments and Uamishments," approved January twentieth, 
e^hteen hundred and sixtv-five; and "An Act Kegulating the 
Mtode of Procedure in Civil Cases in the Courts of ttie Territory 
of Utah," approved December thirtieth, eighteen hundred and 
fifty-two; and "An Act Declaring Certain Things to be property 
Specifying the Owner Thereof, Defining the Mode of Recover- 
ing its Possession, and Providing for Eedress of any Grievance 
that may arise from Proceedings under this Act," approved 
January twentieth, eighteen hundred and sixty; and "An Act 
authorizing the Issuing of Executions against Judgment 
Debtors, Non-Residents of the County," approved January 
nineteenth, eighteen hundred and sixty-four; and "An Act in 
Helation to the Judiciary," approved January nineteenth, 
eighteen hundred and fifty-five; and "An Act in Relation to 
Justices of the Peace," approved February fourth, eighteen 
liundred and fifty-two; "An Act Authorizing the Governor to 
Appoint Commissioners to take Acknowledgment of Deeds oj 
other Contracts, and Affidavits and Depositions in the States 
.•and other Territories of the United States;" approved February 
eighteenth, eighteen hundred and sixty-eight, as conflict witn 
the provisions of this Act, are hereby repealed. 



lents 



AIS ACT 

Amending ^^An Act Amendatory of avd SuppleTiientary to 
the Charter of St. George Oityy^^ Approved February 21, 
1868. 

[Approved February 18, 1870.] 

Be it enacted hy the Governor and Legislative Assembly 
of the Territory of Utah: That the second Section of ''an 
Act amendatory of and supplementary to the Charter of St. 
George City," Approved February Twenty-First, Eighteen 
Hundred and Sixty-Eight, be amended by adding to said 
Section the words following, to wit; provided^ that owners of 
jcity lots, drawing water from the pubfic sects for irrigating the 
same may for each and every lot so irrigating, be taxed not 
exceeding the amount specified in this Section, to be used in 
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making, cleaning and repairing sects, and street crossings or 
otherwise supplying the city with water, but owners so taxed 
shall not be hable to the tax first authorized in this Section. 



AN ACT 
Providing for the Removal or Burial of Dead Animals. 

[Approved February 18, 1870.] 

Sec. 1. Be it enacted by the Governor and Legislative 
Assembly of the Territory of Utah: That all horses, cattle, 
mules and sheep or other animals, which shall have died ^^ ^hoge 
within the limits of any town, or settlement or near any main expense 



traveled Territorial or County road of this Territory, ^all be anfmais^iMij 
removed, or buried within two days from the death of said j^SrieSu^^*^ * 
animals by the owner thereof, or the person having it in charge 
at the time of its death, but if such person cannot be found, 
then at the expense of the county in wMch the said town, 
settlement or roads are situate. If within the incorporated 
limits of a city then at the expense of said city. 

Sec. 2. When any animal is left unburied it shall be 
taken one half mile from any town or settlement and one ^SwS5* 
quarter of a mile from any main traveled Territorial or County ^^ '©niov*^' 
road, and twenty rods from any spring, running stream or 
water ditch, and it sliall be the duty of all Sheriffs, Cpnstables 
and city Marshals of this Territory to see that the provisions 
of this Act are carried into elTect: provided^ that any citizen 
may bury or remove such animals and collect pay therefor 
from the owner if known, or from the County when the owner 
is not known. 

Sec. 3. Any person refusing or neglecting to comply 
with the requirements of this Act shall upon convidtion thereof, 
before any acting Justice of the Peace, be fined in a sum not °*^ 
exceeding Ten Dollars, the expense of removing or burying 
said animal and cost of suit. 



AN ACT 

Ammding ^^ An Act Providing for a Poll Tax for Soad 
Purposes y^^ Approved January 16th, 186!^. 

[Approved February 18th, 1870.] 

Sec. 1. Be it enacted by the Governor and Legislative As- Amendmeaiifc 
semblyofthe Territory of Utah: That Section Oae of "An Act 
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Providing for a Poll Tax for Boad Purposes,'* approved Janu- 
ary sixteen, eighteen hundred and sixty-two, be amended, by- 
inserting after the word ''and" in the fourth line, ''shall 
annually," and after the word "district" in the fifth Une, 
"whose term of office shall be for one j^ear, or until his 
successor is appointed and qualified," and m line seven after 
the word "unaer" substitute for the word "Fifty," "Sixty." 



AN ACT 
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To amend ''An Act defining who are exempt from serving on 
Juries^ and prescribing the mode of procuring Grand and 
Petit Jurors^ and Juries for District Courts^ and for other 
purposes , " approved January 21 , 1859. 

[Approved February 18, 1870.] 

Sec. 1. Be it efoacted by the Governor and Legislative 
Assembly of the Territory (^ Utah: That Sections Five, Six 
and Ten of the Act defining who are exempt from serving on 

J'uries and prescribing the mode of procuring Grand and ]retit 
urors, and juries for District Courts and for other purposes, 
approved January twenty-first, eighteen hundred and fifty- 
mne, be and the same hereby are repealed, and in lieu thereof 
the following be enacted: When a District Court is to be held 
for a District and the Judge thereof is reliably advised that 
the ends of justice will be materially promoted hj so doing, 
he may apportion the jurors, both Grand and Petit, between 
two or more Counties of his District. 

Seo. 2. When a District Court is to be held, whether for 
a District or for a County, the Clerk of said Court shall, at 
least thirty days previous to the time of holding said Court, 
issue a writ to the Territorial Marshal, if said Court is to be 
holden for a J)istrict, or to the Sheriff of the County in which 
said Court is to be held, if said Court is to be neld for a 
County, specifying the time and place of holding said Court, 
requinng him to summon eighteen eligible men to serve as 
Grand Jurors, and eighteen eligible men to serve as Petit 
Jurors. 

Sec. 3. Upon the reception of said writ, the Territorial 
Marshal, or Sheriff, as the case may be, shall proceed to the 
office of the Clerk of the County Court of the County from 
which jurors are to be summoned, and the said Clerk shall, in 
the presence of the officer, thoroughly shake the tickets pre- 
viously deposited in a box or other safe place of deposit, and 
draw therefrom promiscuously, the number of jurors required 
to be summoned from such County for Grand Jurors and for 
Petit Jurors, keeping separate lists, and those drawn for Grand 
Jurprs shall be summoned for Grand Jurors, and those drawn 
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for Petit Jurors shall be summoned for Petit Jurors, which lists 
shall be signed by the Clerk and officer having said writs, and 
filed in the office of said Clerk. 

Sec. 4. The Court shall impannel out of the list sum- Number of 
moned as Grand Jurors, fifteen elidible men to serve as a Grand ?S*?'^'^^ 

T 'J J •jf jf ° XT- inj.i_» ed ana manner 

Jury: promdedj if from any cause, there shaU not be m of compietingr 
attendance upon the Court of those summoned for a Grand ^^® p*°»®^ 
Jury enough to make the number of fifteen, the Court may 
order the pannel to be made up of those summoned for Petit 
Jurors or rrom eligible talesmen summoned from the body of 
the County or District, as the case may be, and not from the 
bystanders. 



AN ACT 
Extending the BouTidaries of Juab County. 

J Approved February 18, 1870.] 

Sec. 1. Be it enacted by the Oovernor and Legislative 
Assembly of the Territory of Utah: That the North, West, 
and Southern boundaries of Juab County shall be as follows, Boundary, 
viz: North by Utah County, following the main divide, passing 
tlirough the highest peak of mountains between Tintic and 
Rush V alleys to the divide, between Cherry and Faust Creeks, 
thence due west to the State of Nevada, west by the State of 
Nevada, and south by Millard County. 

Sec. 2. All laws and parts of laws conflicting with this Kepeaiinr 
Act are hereby repealed, ciauae. 



AN ACT 

To provide for the election of Fence Viewers and prescribing 

their Duties. 

[Approved February 18, 1870.] 

Sec. 1. Be it enacted by the Governor and Legislative 
Assembly of the Territory of Utah: That at the general 
election to be holden on the first Monday in August next, and I^?o?^^2t 
every two years thereafter, two Fence Viewers shall be elected *®"^ 
in each precinct, whose term of office shall be for two years, ' 
and until their successors are elected and qualified. 

Seo. 2. The duties of the said Pence Viewers shall be to 
determine upon a lawful fence, within the meaning of Section j^^^ 
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Four of *^An Act pertaining to damage done by animals, and 
defining a lawful fence, approved February seventeen, 
eighteen hundred and sixty-nine, and they shall examine and 
give judgment upon any fence within their respective pre- 
cincts, mien required so to do: provided^ that they shall 
receive the sum of twenty-five cents each per hour for service 
rendered as aforesaid, to be assessed by the said Fence Viewers 
upon the parties in whose interest said service shall have been 
performed. 



Boundaries. 



AN ACT 

Changing the Corporate Limits of Moimt Pleasant arid 

Moroni^ in Sanpete County. 

[Approved February 18, 1870.] 

Sec. 1. Be it enacted by the Governor and Legislative 
Assembly of tJie Territory o^ Utah: That the northeast cor- 
ner of Moroni City Corporation be extended one and one fourth 
miles east from its present location, thence due south until it 
intersects the boundary line of Spring City Corporation, thence 
diagonally along said Spring City Corporate line to the south- 
east comer of the former boundary of Moroni; and the west 
line of Mount Pleasant Incorporation is hereby to the east, so 
as to conform to the extended? boundary of Moroni as specified 
in this Act. 
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AN ACT 
Incorporating Corinne City. 

[Approved February 18, 1870.] 

Sec. 1. Be it enacted by tTie Governor and Legislative 
Assembly lof the Territory of Utah: That all that district of 
county embraced in the following boundaries in Box Elder 
County, to wit: Beginning at the southwest comer of section 
one, United States survey, township nine north, range three 
west, thence north two miles to northwest comer of section 
thirty-six, township ten north, range three west, thence east 
to the center of main channel of Bear River, thence down the 
main channel of the eaid Bear River to the line between sections 
six and seven, township^ nine north, range two west, thence 
west to place of beginning, shall be known and designated 
under the name and style of Corinne City; and the inhaoitants 
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thereof are hereby constituted a body corporate and politic, by g^j^ 
the name aforesaid, and shall have succession; and may have 
and use a common seal, which they may change and alter at 
pleasure. 

Sec. 2. The inhabitants of said city bv the name and ^^^^^^ 
style aforesaid, shall have power to sue and oe sued, to plead 
and be impleaded, defend and be defended in all courts of 
law and equitv and in all actions whatsoever; to purchase, 
receive and hold property, real and personal, in said city; to 
purchase, receive and hold real property beyond the city for 
burying grounds or other public purposes for the use of the 
inhabitants of said city; to sell, lease, convey or dispose of 
property, real and personal, for the benefit of said city; to 
unprove and protect such property, and to do all other things 
in relation thereto as natural persons. 

Sec. 3. There shall be a Mavor and ten Councilors, who Q^y coundi. 
shall have the qualifications oi electors of said city, and 
shall be chosen by the qualified voters thereof; and five of the 
Councilors chosen at the first election shall hold office for one 
year, and five of them for two years, and until their successors 
are elected and qualified; the terms of office of the Councilors 
elected at the first election shall be determined by lot at the ^ 

first meetinff of the Council. After the first election five Coun- "^ 

cilors shall De elected annually. The City Council shall judge 
of the qualifications, elections and returns of their own mem- 
bers, and a majority of them shall form a quorum to do 
business; but a smaller number may adjourn from day to 
day and compel the attendance of absent members under 
such penalties as may be prescribed by ordinance; there shall 
also be elected in like manner two Justices of the Peace, who 
shall have the qualifications of voters, be commissioned by 
the Grovemor, and have jurisdiction in all cases arising 
under the ordinances of the city. 

Sec. 4. The Marjror and Councilors, before entering upon oatb. 
the duties of their omces, shall take and subscribe an oath or 
affirmation that they will support the Constitution of the 
United States and the laws of this Territory, and that they 
will well and truly perform all the duties of their offices to the 
best of their skill and abilities. 

Seo. 6. A Mayor shall be elected biennially, and shall Bieotion. 
hold office for two years, and until his successor is elected and 
qualified; and the first election under this Act shall be at 
such time and place in said city as the Probate Judge of Box 
Elder County shall direct: provided, said election shall be on 
or before the first Monday in April next. Said election shall 
be held and conducted as now is provided by law for the hold- , 
ing of elections for County and Territorial officers; and at 
the said first election all citizens of the United States, who f^^^^' 
have resided for six months last past within said city limits, 
shall be deemed electors and entitled to vote at said first elec- 
tion. 

Seo. 6. The clerks of election shall leave with each per- 
son elected, or at his usual place of residence, within five days 
I 
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after the election, a written notice of his election; and each 
person so notified shall, within ten days after the election, 
teke the oath or affirmation hereinbefore mentioned, a certfi- 
cate of which oath shaU be deposited with the Recorder, 
whose appointment is hereinafter provided for, and be by him 

Sreservea;*and all subsequent elections shall be held, con- 
noted and returns thereof made, as may be provided lor by 
ordinance of the City Council. 

Sec. 7. The City Council shall have authority to levy and 
collect taxes for city purposes upon all taxable property, real 
and personal, within the limits of the city, not exceeding one 
half of one per cent, per annum, upon the assessed value 
thereof; and may enforce the payment of the same, to be pro- 
vided for by ordinance not repugnant to the Constitution of 
the United States or to the laws of this Territory. 

Sec. 8. The City Council shall have power to appoint a 
Recorder, Treasurer, Assessor and Collector, Marshal and 
Supervisor of Streets, and all such other officers, by ordinance, 
as may be necessary, define the duties of all city officers and 
remove them from office at pleasure. 

Sec. 9. The City Council shall have power to require of 
all officers appointed in pursuance of this Act, bonds with 
security for the faithful performance of their respective duties, 
and also to require of all officers appointed as aforesaid, to 
take an oath for the faithful performance of the duties of their 
respective offices. 

Sec. 10. The City Council shall have power and authority 
to make, ordain, establish and execute all such ordinances, 
not repugnant to the Constitution of the United States or the 
laws of tms Territory, as they may deem necessary for the peace, 
benefit, good order, regulation, convenience, and cleanliness of 
said city; for the protection of property therein from destruction 
by fire or otherwise, and for the health and happiness of the 
inhabitants thereof; and shall have control of the water and 
water courses leading to the city; provided^ that such control 
shall not be exercised to the injury of any rights already 
acquired by actual settlers thereon, and shall have control of 
the water and mill privileges within said city; but in 
no case shall they interfere with the natural rights of others 
heretofore acquired in relation to water. Vacancies in the 
Citv Council shall be filled by special elections, held after 
public notice of at least ten days. The City Council shall 
have power to divide the city into wards and specify the 
boundaries thereof, and to fix and establish the fees of the 
officers of said Corporation. 

Seo. 11. All ordinances passed by the City Council shall, 
within ten days after they shall have been passed, be pub- 
lished in some newspaper printed in said city, or certified 
copies thereof be posted up in three of the most public places 
in the city. They shall not be in force until thus pubKshed 
or posted up. 

Sec. 12. All ordinances of the city may be proven by 
the seal of the Corporation affixed thereto; and, when printed 
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or published in book or pampMet form, purporting to be 
printed or published by the authority of the Corporation, the 
same shall be received in evidence in all courts and places 
without f urtherproof . 

Sec. 13. The Justices of the Peace of said city shall have justioes of 
all the powers of other Justices of the Peace, both m civil and ^^ ^^^^ 
criminal cases, arising under the laws of the Territory. Tljey 
shall perform the same duties, be governed by the same laws 
and give the same bonds and securities as other Justices of the 
Peace. They shall have exclusive original jurisdiction in all J">^i*"ottoii. 
cases arising under the ordinances or the Corporation, and 
shall issue such process as may be necessary to carry such 
ordinances into execution. Appeals majr be had from any 
decision or judgment of said Justices arising under the ordi- -^pp^^- 
nances of said city, or the laws of the Territory, to the Probate 
Court of said Box Elder County; in the same manner as appeals 
are or may be taken from other Justices of the Peace. 

Seo. 14. The Mayor shall be the Chief Executive OlBlcer ^^^^ ^^^^ 
of said Corporation; he shall preside in the City Council, and ciutjof Mayor, 
shall have power to veto any ordinance when not passed by 
four-fifths majority, and it shall be his duty to sign all city 
ordinances. 

Seo. 15. The City Council shall have power to restrain, ^^^^^j 
regulate or prohibit the running at large of cattle, horses, mules; powml 
sheep, swine, goats, and all kinds of poultry in said city; and to 
tax and regulate the keeping of dogs, and to authorize the 
destruction of the same, when at large contrary to city ordinance. 

Sec 16. To license, regulate, prohibit or restrain the 
manufacturing, selling or giving away of spirituous, vinous or ^ ^^^^^ *<'• 
fermented liquors; to tax and regulate tavern keepers, dram or 
tippling-shop keepers, victualing or coffee houses, restaurants, 
saloons, or other houses or places for the selling or giving 
away of ardent, vinous or fermented liquors. 

Seo. 17. The City Council shall have exclusive power, 
by ordinance, to regulate the police of the city; to provide for Exclude 
the punishment of offenders ann vagrants by imprisonment in SSS* 
the city jail, or by compelling tbem to labor on the streets or 
other public works, until the same shall be fuUv paid in all 
cases where such offenders or vagrants shall fail or refuse to 
pay the fines or forfeitures which may be awarded against 
mem; to license, tax and regulate auctioneers, merchants and 
retailers: to license, regulate and tax theatrical and other ex- 
hibitions, shows and amusements; to restrain, prohibit and 
suppress gambling, gaming, bawdy and other disorderly 
houses. 

Sec. 18. This Act shall be in force from and after its 
passage, and may be amended at the pleasure of the Legisla- 
tive Assembly. 



nee. 



182 



i^WS OF UTAH. 



AN ACT 



Publicatloo* 



Blstribiitlon* 



'To Provide for Printing and Distributing t?ie Laws and 
Journals of tTie Nineteenth Annual Session of the Legis- 
lative Assembly of tTie Territory of Utah. 

[Approved February 18, 1870.] 

Be it enacted by the Governor and Legislative Assembly 
of tTie Territory of Utah: That the Pubhc Printer is hereby 
autiiorized and required to print and publish in book fonn, 
three thousand copies of the Acts, Besolutions and Memorials 
passed and adopted at the Nineteenth Annual Session of the 
Legislative Assembly, with full marginal notes, and that five 
hundred copies be bound together with the Acts of the last 
three Sessions, and the revised Statutes; also one thousand 
copies, with the Acts of the last three Sessions, and that the 
whole be properly indexed, and two thousand copies of said 
index, one to be included in each bound book herein author- 
ized, and the balance distributed in connection with the 
remaining Acts of this Session. Also five hundred copies of 
the Journals, Nineteenth Annual Session, in pamphlet form, 
including the Governor's Message, and reportsof the Treasurer, 
Auditor, Superintendent of Schools, and JDirectors of the Peni- 
tentiary, and reports of the Directors of the Agricultural 
Society, and the reports of Qie Chancellor of Deseret Univer- 
sity, <x)gether with such other documents as have been ordered 
placed on the Journals, and the Secretary of the Territory is 
hereby required t(5 distribute the same in the manner prescribed 
in ** Jji Act to Provide for the Printing of the Laws and Jour- 
nals, approved January nineteenth, eighteen hundred and 
sixty-six." 



Amendment. 



AN ACT 

Amending ''An Act Concerning Certain Animals Bunning 
at Large ^ approved January twenty-first^ eighteen hundred 
and fifty-three.^^ 

[Approved February 18, 1870.] 

Be it enacted by tTie Governor and Legislative Assembly 
of the Territory of Utah: That Section Four of An Act 
entitled "An Act Concerning Certain Animals Bunning at 
Large,'' approved January twenty-first, eighteen hundred and 
fifty-three, is hereby made applicable to ^1 other kinds of live 
stock as well as sheep. 
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AN ACT 



For Convening the Legislative Assembly of the Territory of 
Utah^ at its Twentieth and subsequent Sessions. 

[Approved February 18, 1870.] 

Seo. 1. Be it enacted by the Governor and Legislative 
Assembly of the Territory of Utah: That the Twentieth ^ 
Session of tne Legislative Assembly of the Territory of Utah, ^ ^ 
shall begin and be held in the City Hall, Salt Lake City, at 
two p.m., on the second Monday in Jannary, eighteen hundred 
and seventy-two, and every two years thereafter; provided 
that if Congress shall at its present Session authorize annual 
Sessions, then the Twentieth Session shall begin and be held 
in the Citjr Hall, Salt Lake City, on the second Monday in 
January, eighteen hundred and seventy-one, at two p.m; and 
subsequent Sessions shall commence annually thereafter on 
the second Monday in January, at two p.m. 

Seo. 2. An Act, entitled **An Act to Provide for Conven- 
ing the Eighteenth and subsequent Annual Sessions of the Repeal 
Legislative Assembly, '^ approved February twenty-first, eigh- 
teen hundred and sixty-eight is hereby repealed. 



AN ACT" 
Incorprating Washington City in Washington County. 

[Approved February 18, 1870,] 

Seo. 1. Be it efrmcted by the Governor and Legislative 
Assembly of the Territory jo Utah: That all that ^strict of ^^^^^j^- 
country emoraced in the following boundaries in Washington "°^*^^* 
County, to wit: beginning at the north-east comer of the City 
of St. Gteorge, thence east four miles, thence south five miles, 
thence west four miles, thence north along the east boundary of ^^^^ ^^ 
St. George, to the place of beginniuff shall be known and desig- style, 
nated under the name and style of Washington City, and the 
inhabitants thereof are hereby constituted a body corporate 
and politic, by the name aforesaid, and may have and use a 
common seal, which thej may change and alter at pleasure. 

Seo. 2. The inhabitants of said city by the name andpowew. 
style aforesaid, shall have power to sue and be sued, to plead 
and be impleaded, defend and be defended in all courts of 
law and equity, and in all actions whatsoever; to purchase, 
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receive and hold property, real and personal in said city; to 
purchase, receive and hold real property beyond the city for 
burying grounds or for other public purposes for the use of the 
inhabitants of said city; to sell, lease, convey or dispose of 
property, real and personal for the benefit of said city; to 
improve and protect such property, and to do all other things 
in relation thereto as natural persons. 

Sec. 3. There shall be a City Council, to consist of a 
Mayor and six Councilors, who shall have the qualifications of 
Electors of said city, and shall be chosen by the qualified 
voters thereof, and shall hold their offices for two years and 
until their successors shall be elected and quali^ed. The City 
Council shall judge of the qualifications, elections and returns 
of their own members, and a majority of them shall form a 
quorum to do business; but a smaller number may adjourn 
from day to day, and compel the attendance of absent 
members under such penalties as may be prescribed by ordin- 
ance; there shall also oe elected in hke manner, two Justices 
of the Peace, who shall have the qualifications of voters, be 
commissioned by the Governor, and have jurisdiction in all 
cases arising under the ordinances of the citj. 

Sec. 4. The Mayor and Councilors before entering upon 
the duties of their offices, shall take and subscribe an oath or 
affirmation that they will support the Constitution of the 
United States, and tne Laws oi this Territory, and that they 
will well and truly perform all the duties of their offices to the 
best of their abilities. 

Sec. 6. A Mayor and six Councilors shall be elected 
biennially, and the first election under this Act shall be at 
such time in said city, as the Probate Judge of Washington 
County shall direct: provided, said election shall be on or 
before the first Monday in August, next. Said election shall 
be held and conducted as now is provided by law for the 
holding of elections for County and Territorial Officers; and at 
the said first election, aU electors within said city limits shall 
be entitled to vote. 

Sec. 6. The Clerks of election shall leave with each 

Serson elected, or at his usual place of residence, within five 
ays after the election, a written notice of his election, and each 
person so notified, shall, within ten day s after the election, take 
the oath or affirmation hereinbefore mentioned, a certificate of 
which oath shall be deposited with the Eecorder, whose 
appointment is hereinafter provided for, and be by him 

Preserved; and all subsequent elections shall be held, con- 
ucted, and returns thereof made as may be provided for by 
ordinance of the City Council. In case a majority of the mem- 
bers elect shall refuse or neglect to qualify within the specified 
time, the Probate Judge shall order another election to fill 
such vacancies. 

Sec. 7. The City Council shall have authority to levy 
and collect taxes for city purposes upon all taxable property, 
real and personal, within the limits of the city, not exceeding 
one half of one per cent, per annum upon the assessed value 
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thereof, and may enforce the payment of the same in any 
manner, to be provided by ordinance, not repuenant to the 
Constitntion of the United States, or the Laws of this Territory, 
and shall also be authorized to assess and collect a poll tax oi 
one day's work, or in lien thereof, two dollars in cash for each 
able-bodied man between the ages of eighteen and sixty years, 
to be applied upon the streets and water sects of said city. 

Sec. 8. The City Council shall have power to appoint a city offlcero^ 
Recorder, Treasurer, Assessor and Collector, Marshal and 
Supervisor of Streets. They shaU also have power to appoint 
all such other officers, by ordinance, as may be necessary; 
define the duties of all City Officers, and remove them from 
office at pleasure. 

Sec. 9. The City Council shall have power to require of 
all officers appointed in pursuance of this Act, bonds with®°°^* 
security, for the faithful performance of their respective duties; 
and also to require of all other officers appointed as aforesaid, to 
take an oath for the faithful performance of the duties of their 
respective offices. 

Sec. 10. The City Council shall have power and author- 
ity, to make, ordain, establish and execute all such ordinances, ordinances, 
not repugnant to the Constitution of the United States or the 
Laws of this Territory, as they may deem necessary for the 
peace, benefit, good order, regulation, and cleanliness of 
said city, for the protection of property therein from de- 
struction by fire or otherwise, and for the health and happi- 
ness of the inhabitants thereof; and shall have control of the 
water and water courses leading to the city: promded^ that 
such control shall not be exercised to the injury of any rights 
already acquired by actual settlers thereon; and shall have 
control of the water courses and mill privileges within said 
city, but in no case shall they interfere with the natural rights 
of others heretofore acquired in relation to water. They snail vaoanoies. 
have power to fill all vacancies thiat may happen by death, 
resignation, removal or otherwise of any of the officers herein 
made elective; to fix and establish the fees of the officers of 
said Corporation. The City Council shall have power to 
divide the city into wards, and specify the boundaries thereof. 

Sec. 11. All ordinances passed by the City Council, shall, 
within ten days after they shall have been passed, be published 
in some newspaper printed in said city, or certified copies P"^"<»tio°- 
thereof posted in three of the most public places in the 
city. They shall not be in force until thus posted or published. 

Sec. 12. All ordinances of the city may be proven by proof, 
the Seal of the Corporation, and when printed or published in 
book or pamphlet form, purporting to be printed or published 
by the authority of the Corporation, the same shall be received 
in evidence in all courts and places without further proof. 

Sec. 13. The Justices of the Peace of said citjr shall have justices of the 
all the powers of other Justices of the Peace, both in civil and Peace, 
criminal cases arising under the Laws of the Territory. They 
shall perform the same duties, be governed by the same laws^ 
give the same bonds and securities as other Justices of the 
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Peace. They shall have exclusive original jurisdiction in all 
Jurisdiction cases arising under the city ordinances, and shall issue 
such process as shall be necessary to carn^ such ordinances 
into execution. Appeals may be had from any decision 
or Judgment of said Justices arising under the ordinances of 
said city, or the Laws of the Territory to the Probate Court of 
said Washington County, in the same manner as appeals are 
or may be tasen from other Justices of the Peace. 

Seo. 14. The Mayor shall be the Chief Executive Officer 
of said Corporation. He shall preside in the City Council, 
and shall have power to veto any ordinance when not passed by 
two-thirds majority, and it shall be his duty to sign all City 
Ordinances. 

Seo. 15. The City Council shall have power to restrain, 
regulate or prohibit the running at large of cattle, horses, 
mules, sheep, swine, goats, and all kinds of poultry; and to 
tax and regulate the keeping of dogs, and to autnorize the 
destruction of the same when at large contrary to city ordi- 

To license) &c* naUCeS* 

Sec. 16. To license, regulate, prohibit or restrain the 
manufacturing, selling or giving away of spirituous, vinous 
or fermented liquors, tavern keepers, dram-shop keepers, 
victualing or coffee houses, restaurants, saloons, or other houses 
or places for the selling or giving away of ardent, vinous or 
fermented liquors. 

Seo. 17. The City Council shall have exclusive power by 
ordinance to regulate the police of the city, to license, tax and 
regulate auctioneers, shows and amusements; to prohibit and 
suppress gaming, bawdy and other disorderly houses. 

Seo. 18. This Act shall be in force on and after the tenth 
day of April, one thousand eight hundred and seventy, and 
may be amended or repealed at the pleasure of the Legislative 
Assembly. 
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Providing for Incorporating Associations^ for Mining^ 
Manufacturing^ Commercial and other Industrial Pur- 
suits. 

[Approved February 18, 1870.] 

Sec. 1. Be it enacted by the Oovernor and Legislative 
Assembly of the Territory of Utah: That hereafter whenever 
any number of persons not less than six, two-thirds of whom 
being residents of this Territory, are desirous of associating 
themeselves together for establishing and conducting any 
mining, manufacturing, commercial or other industrial pursuit 
in this Territory, and who wish to incorporate for that purpose, 
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may, by complying with the provisions of this Act, become a 
body corporate. 

HOW TO PROCEED TO BE INCORPORATED. 

Sec 2. Thejr shall enter into an agreement in writing, 
siffned by each of them, and by at least four of their number ^^^^ 
acknowledged before the Probate Judge of the County in and what it 
which they have established or intend to establidi their prin- °^^ contain. 
cipal place of business, stating the precinct or city, and 
stating the name of the association, their names and 

S laces of residence written in full, the time of its 
uration, which shall not in any case be less than three 
years nor more than twenty-five years, the pursuit or business 
agreed upon, specifying it in general terms, the place of its 
general business, the amount of stock each party has sub- 
scribed, the amount of each share and the Emit of capital 
stock agreed upon, the number and kind of officers for the 
association, with their qualifications and term of office and 
the fime and manner of their election, removal and resigna- 
tion, and whether the private property of the stockholders 
shall be liable for its obBgations or not, with such additional 
clauses as they deem necessary for the conducting of the busi- 
ness and its future safety and wellfare. To this tnere shall be 
added the oath or affirmation of four or more of their number, 
to the effect that they have commenced or it is boTia fide their 
intent to commence and carry on the business mentioned in 
the agreement, and that the affiants verily believe that each 
party to the agreement has paid, or is able to and will pay the 
amount of his stocksubscnbed, provided that said acmow- 
ledgement shall not be made before the Probate Judge until 
twenty-five per cent, of the stock subcsribed by each share- 
holder shall nave been p^d in. 

Seo. 3. The agreement, with the oath or affirmation, 
shall, within ten days from its due execution, be deposited with The agrree- 
the Probate Clerk oi the county in which the general business S^iSow- 
is to be carried on, and shall he by him recordered in a book i®^ffed. 
to be prepared for that purpose and kept in his office, the 
expenses of which recording shall be paid oy the association. 

Seo. 4. Before the first or any other officers shall enter how officers 
upon the duties of their respective offices, they shall take and ^ qoaimy. 
subscribe an oath of office, and enter into bonds to the accept- 
ance of the Probate Judge, that they will discharge the duties 
of such office to the best of their judgment, and that they will 
not do nor consent to the doing oi any matter or thing relating 
to the business of the association with intent to defiaud any 
stocMiolder or creditor or the public. And the oath or affirma- 
tion and bonds diall be filed in said office and recorded. 

Seo. 6. So soon as the agreement and oath or affirmation j^ ^^ 
and oath of office and bonds are filed and recorded, the clerk proSateto 
of the Probate Court shall, under the direction of the Probate ^SfflSate. 
Judge, issue under the seal of the Court, a certificate to the 
association, therein stating in general terms the facts, that the 
agreement and oath or affirmation and oath of office and bonds 



138 



LAWS OF UTAH. 



have been filed in his office, which shall be sufficient to 
constitute the association a body corporate, with succession as 
specified in the agreement. 

POWEES OF THE OORPOEATIOK. 

Powers of the Seo. 6. The corporation in its name shall have power to 
corpora on. j^g^j^^ contracts, to sue and to be sued to have a seal, which it 
may alter at pleasure, to buy, use, and sell or dispose of 
personal property, to buy, use, sell or dispose of all such real 
estate as shall be necessary for its general business and such 
as shall be necessary for the collection of its debts or judg- 
ments or decrees in its favor; but it shall not have power to 
enter into, as a business, the buying and selling of real estate. 
It may make all such by-laws, rules and regulations, not 
inconsistent with the laws in force, or which may be in force 
in this Territory, and not inconsisteiit with other corporate 
riffhts and vested privileges, as may be necessary to carry into 
effect the object of the association; and such by-laws, rules 
and regulations may be made in a general meeting of the 
stock-holders or by a board of officers elected by them. It may 
as hereinafter provided increase its capital stock or dissolve 
the corporation. 

HOW THE CAPITAL STOCK MAY BE INCREASED. 

Sec. 7. If more capital than is first subscribed be needed, 
the stockholders may, at any meeting called for that purpose, 
by a two-thirds vote of all the stockholders, increase the same 
by the sale of more shares^ and thereafter the stock may be 
increased accordingly; but m no case shall the capital stock 
exceed the sum of two millions of dollars. The stock sub- 
scribed under this Section shall be taken by persons, two-thirds 
of whom shall be residents of the Territory. 

HOW THE CORPORATION MAY DISSOLVE ITSELF. 

Sec. 8. Any corporation formed under this Act^ may 
dissolve and disincorporate itself by its officers jpresenting to 
the Probate Jud^e oi the county in which the principal office 
of the company is located, a statement setting forth that at a 
meeting of the stockholders called for that purpose, it was 
decided by a two-thirds vote of all the stockholders to disincor- 
porate and dissolve the incorporation. Notice of the applica- 
tion shall then be given by the Clerk, which notice shall set 
forth the nature of the application and shall specify the time 
and place at which it is to be heard, and shall be published in 
some newspaper having general circulation in the Territory, 
once a week for one month. At the time or place appointed, 
or at any other time or place to which it may be postponed by 
the Judge, said Judge shall proceed to consider the application, 
and if satisfied that the corporation has taken the necessary- 
vote to dissolve itself, and that all claims against the corpora- 
tion are discharged, he shall enter an order declaring it 
dissolved. 
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Sec. 9. Whenevdr the corporation shall be dissolved, if j, oorpoMitioii 
there shall be debts or claims due to it, or debts or obli^jations £; diaohred 

_•.». . n, _', j_n»j^ its affairs maT 

agamst it, or assets, real or personal, not converted into money beadjusted. 
for distribution, the corporate powers shall be continued for 
the purpose of collecting the debts or claims due, and paying 
its debts or obligations and selling and converting its assets 
into money and distributing the same among the stockholders; 
and if no sufficient means of effecting the object and intent of 
this Section be provided in the agreement or by-laws, the 
Court shall have power on the application of any person in- 
terested, to make all needful rules and orders and judgments 
necssary to car^ the provisions of this Section into effect. 

Sec 10. "me corporation shall collect of the stockholders corporatiaii 
the amount of stock by them subscribed, in such installments hasiSen. 
and at such times as shall be settled by the agreement or by- 
laws. It shall have a lien on the amount paid in and the 
dividends thereon for any balance due for the stock of a delin- 
quent stockholder. 

Sec. 11. The officers, after being fully qualified to act, 
may continue to act, unless removed for misconduct, until 
their successors are qualified. 

Sec. 12. If, from any cause, the officers shall not be 
elected at the time provided in the agreement or by-laws, such if officers 
election may be maide at such other time as the officers and SSSramtinire 
directors may appoint. If such appointment be not made ^ act, etc 
within three months, then at the call of any six stockholders. 

Sec. 13. It shall be the duty of the corporation to keep 
true and correct books of its proceedings and business. 

Sec. 14. The stock shall be deemed personal property, 
and may be transferred in such manner as may be provided 
in the agreement or by-laws. 

Sec. 16. If the Secretary, Clerk, or other person having Fraudtjien* 
the charge of keeping the books of the corporation, or any pj^^S, 
other person whose duty it is to make entries in such books, ^ 
shall wilfully omit to make the proper entries, or shall know- 
ingly and wilfully make any false and fictitious entries therein, 
with intent to deceive or defraud the corporation or any stock- 
holder, creditor or other person, he and his counselors, advisers, 
aiders and abettors shall be deemed guiltv of forgery, and 
shaU be punished as provided by law lor the punishment of 
the crime of forgery. 

Sec. 16. n any officer, director, employee or other person same, 
having the charge or management of any money or other 
property of the corporation, or to whom any such money or 
other property shall be entrusted for any purpose whatever, 
shall fraudulently misapply, carry away, secrete, conceal or 
convert to his own use any such money or other property with 
intent to defraud such corporation, or any stockholder, credit- 
ors or other person, he, his counselors, aiders and abbetors 
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shall be deemed guilty of embezzlement, and shall be punished 
as provided by law for the punishment of embezzlement. 

Seo. 17. It shall be the duty of the Clerk, with whom 
the records in this Act mentioned are kept, at the request of any 
person interested therein, or who needs the same for evidence, 
on being paid his fees therefor, to give a transcript of such 
record under the seal of said Court, which transcript shall be 
conclusive evidence of such record, vlvA pHma fade evidence 
of the facts therein stated. 

Seo. 18. Non-use for two years of the franchise herein 
given, or non-compliance with any of the provisions of this 
Act, shall be a forfeiture of the privileges shallnereinbe granted. 

Seo. 19. Whenever a meeting of the stockholders, other 
than stated meetings shall be necessary, notice shall be given 
in such manner as may be prescribed m the agreement or by- 
laws. At all meetings each shareholder shall be entitled to one 
vote for each share oi stock which he or she may have in his or 
her own right, or any, held by him or her in trust for others, 
as adminsteator, executor or guardian, and such votes may be 
given in person or by an authorized a^nt or proxy. 

Seo. 20. H the agreement mentioned in Section Two of 
this Act provide that the individual property of the stock- 
holders shall be liable for the corporate obligations, then such 
property shall be deemed and taken to be so liable; if it 
provide that such individual property shall not be liable, fhen 
it shall be deemed and taken to oe not liable; provided that 
the ioint property of the association and the unpaid stock 
shall be liable for the debts of the association. 

Seo. 21. The Gtovemor and Legislative Assembly may 
hereafter, modify or repeal this Act: but if it be repealed, any 
cori)oration oi^ganized under this Act, may continue for the 
purposes mentioned in Section Eleven of this Act. 



AN ACT 



To amend ^'An Act Amendatory of and Supplementary to 
An Act entitled An Act estahUsfiing a Territorial Road 
from Oreat Salt Lake Oity^ to WansMp^ Summit Comdy^^ 
Approved January 19, 1866, Approved Jantiary 21^ 1868. 

[Approved February 18, 1870.] 

Seo. 1. Be it enacted by the Governor and the Legisla- 
Amendment. ^^'^^ Assembly of the Territory^ of Utah: That the word 
fifty in the second line of the tmrd section of an Act amenda- 
tory of and supplementary to an Act entitled an Act establish- 
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ing a Territorial Road from Great Salt Lake City to Wanship, 
Summit County, approved January 19, 1866, be amended 
to read twenty-five, that the word ten in the third line read 
five, that the word fifty in the fourth line read twenty-five, 
that tiie word twenty-five in the same line read fifteen. 

Sec. 2. The Superintendent of said road is hereby ^^^ 
authorized to suspend the collection of toll on either of the 
toll gates of said road when in his judgment it is deemed 
advisable and he is hereby authorized on the suspension of 
either of said gates to collect at the other, an amount equal to 
the amount that would be collected at both; and may remove • 
said toll gates to any point on said road that shall best sub- 
serve the public interest. 



TERRITORIAL APPROPRIATION BILL. 

[Approved February 18, 1870.] 

Sums 

Be it enacted by the Oovemor and Legislative Assembly appropriated. 
of tJie Territory ojUtah: That there be paid out of any 
money in the Territorial Treasury, not otherwise appropriated, 
the following amounts, viz: 

To Wm. Clayton, Auditor of Public Accounts, for 

services, 1869 $ 600 00 

For stationery. Auditor's Office 110 86 

For postage 25 00 

Amount paid to finish Auditor's desk, in excess of 

appropriation 70 00 

Paid for blank warrants and receipt books 21 00 

To Wm. Clayton, Recorder of Marks and Brands, 

for ranting Brand Sheets 204 80 

To the Warden of the Penitentiary, for services in 

the year 1869 1000 00 

To defray expenses for the Penitentiary, during the 

year 1870 2000 00 

To Robert L. Campbell, Territorial Superintendent 

of Common Schools, as compensation for services 

for the year 1869 600 00 

Stationery, telegrams and postage 50 00 

Printing for 1870 60 00 

To Z. Snow, Deputy Attorney General, for services, 

office rent, mcidentals for 1869 1000 00 

To John P. Hardie, for services as En^ssing Clerk, 120 00 
To Calder Bros. , for stationery furmshed to Third 

District Court 27 10 
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To W. W. Phelps, Snperintendent Meteorological 

Observations, for services for 1869 $ 200 00 

To expenses for District Court including rent, board 
of prisoners, fees of Territorial Marshal, jurors, 
witaesses and incidental expenses for the year 
1869, or so much thereof as may be necessary to 
be j)aid on orders of J. D. T. McAllister, Terri- 
torial Marshal, when his accounts are audited 4634 60 

To a contingent fund, to be drawn by J. D. T. 
McAllister, Territorial Marshal, on vouchers to 
be approved by the Auditor of Public Accounts, 
or so much thereof as may be necessary 4000 00 

For the relief of R. A. Allred, late Assessor of 

Tooele County 112 90 

To reimburse E. onow, for amount laid out on the 

roads in Washington and Kane Counties 657 04 

For the relief of W. C. Mitehell, late Assessor of 

Iron County 100 00 

For the relief of W. L Appleby 22 00 

To assist in buildii^ fort or forts to protect the set- 
tlers in Kane County from Navajoe Indians, to 
be expended under the direction of Gfeneral B. 
Snow 1000 00 

To expenses of Deseret University, in excess of ap- 
propriations, which have been drawn 498 49 

To additional amounts paid by the Treasurer in '68, 

omitted in previous reports 414 60 

To cost of loan of money for agent, which has been 

drawn 100 00 

To refunded Z. Snow, for money paid by him to wit- 
nesses, as per vouchers 176 00 

To paid witnesses summoned for U. S. Courts, on 

Territorial business 118 75 

To be expended in opening a road from Meadow 

Valley to the Muddy 1000 OO 

To improve the road between St. George and the 
Muddy, to be expended under the direction of 
Jos. W. Young 500 00 

For the relief of Thomas Snarr 900 00 

For the relief of John Boyden, late Assessor of Mor- 
gan County 366 71 

To be expended under the direction of the County 
Court of Rich County, for improving the road 
between St. Charles and Logan, being balance 
due from Rich County for Territorial tax for 
1869, said Court to report to the Auditor of Pub- 
lic Accounts t)n or before the first day of Decem- - 
ber, 1870 328 19 

For the relief of the Librarian 300 00 

For a contingent fund, to be drawn by the Public 
Printer, ii needed by him to carry into effect 
the provisions of the law of this the Nineteenth 
Session, requiring him to print and bind the 
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Laws $9000 00 

To Abinadi Pratt, Engrossing Clerk for the House . . 120 00 
To Blias Morris, Engrossing Clerk for the House. . . 50 00 

To Thomas C. Callister, Engrosring Clerk 28 00 

To John Sholderbrand, Engrossing Clerk 10 00 

To Richard V. Morris, Engrossinff Clerk 12 00 

For extra engrossing, to be drawn oy Mr. J. F. Smith 8 00 

To improve the roads between Logan, Cache County, 

and St. Charles, Rich County 2208 60 

For the relief of Patrick Lynch 419 50 

For the relief of Adolphus Thompson, wounded 

during the Indian war in Sevier County, in 1868 100 00 
The following sums to be drawn on the order of the 

Attorney General: 
To pay Stephen Taylor, Sheriff of Summit County, 
for various services and for serving subpoenas 
on witnesses before the Third District Court at 

its AprU and September terms 50 00 

To pay Pmlander Crimey , Sheriff of Cache County, 
for arresting and bringing prisoners to the Third 

District Court 60 00 

To pay witnesses summoned before the Third Dis- 
trict Court, in behalf of the Territory 267 50 

For Auiutant General's office for rents, clerk's hire, 
and incidental expenses, on the order of Lieut. 

Gen. Daniel H. WeUs 1500 00 

To be expended for the Deseret University 2500 00 

For the relief of Public Printer, in conformity with 
appropriation made Jan. 26, 1870, (included 

here to condense all other appropriations) 4850 00 

To pay Christopher Merkley for helping to run the 

line between Utah and California 350 00 
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JOINT RESOLUTION. 

[ApprovedJanuary 21, 1870.] 

Be it resolved by the Oovemor and Legislative Assembly 
of tJie Territory of Utah: That we, the representatives of the 
people, in Legislative Assembly convened, do congratulate the 
gje^t Mid J^sident and Board of Directors of the Utah Central RaQ. 
g^RjB. road for the energy, perseverance and commendable efforts 
^'"^^ disj)Iaj^ed in the completion of that grand enterprise in so short 

a time in this once isolated region; knowing, as we do, that 
such an enterprise cannot fail to jjreatly facilitate the develop- 
ment of the resources of our Territory, for which we tender to 
them our warmest thanks. 



HlB ezeelenoy 
Chas. Burkee^ 



JOINT RESOLUTION 

Of Respect to the Memory of His Excellency tfie late CTiarles 
DurJcee, Oovemor of the Territory of Utah. 

[Approved January 27, 1870.] 

It is with regret that we have received, through telegraphic 
dispatch, the intelligence of the sudden demise of His Excel- 
lency Charles Durkee, Gtovemor of Utah Territory. 

rrior to the date of his decease, he held many distin- 
guished positions of trust under the Federal Government. 

In 1837 and 1888 he served as a member of the L^sla- 
ture of Wisconsin, and as Representative of that State in 
Congress in 1858 .and 1859, and afterwards served as a member 
of tiie United States Senate for six years. 

He was a Delegate also to the Peace Congress of 1861. 

In 1865 he received his appointment as Governor of this 
Territory. 

Our acquaintance with him during his official career as the 
Chief Executive of this Utah, enables us to say that in him 
we have recognized a gentleman of polished manners, refined 
feelings, broad views and hi^h intellectu^ qualities, with a 
keen appreciation of the rights and liberties held dear by 
every loyal citizen. 

Towards the General Gtovemment, as also in behalf of the 

general interest of the pjeople of this Territory, he discharged 
iie high functions of his office with honor and fidelity. 
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Se was especially endeared to the members of the Legisla- 
tive body for nis affability, genial spirits and readiness to aid 
with his counsel and superior experience in facilitating Legis- 
lative business, and in maintaining a reciprocity of good 
feeling between the Executive and legislative departments. 

As a high-minded gentleman and an able statesman, we 
lament his loss, at the same time realizing that we can pay to 
his memory no higher tribute of respect than to cite his just 
and honorable course while amongst us, showiujj, as it does, an 
able administration unbiased by narrow prejudices and unsul- 
lied by party feeling, being alone sufficient to cause his 
memory to be regarded with me highest reverence and esteem. 

We deeply sympathize with his family and friends in 
their bereavement, and beseech the Great Disposer of all 
human events to administer consolation to them, and to dispel 
the dark clouds of sorrow from their afflicted hearts. 



JOINT RESOLUTION. 

[Approved February 17, 1870.] 

Be it resolved by the Oovernor and Legislative Assembly 
of the Territory of Utah: That the following sums be remitted Auditor 
to the several demiquent Assessors and Collectors, and that Sx^^Jtte. 
the Auditor be authorized to expunge said amounts from his 
books: 

Salt Lake County, to Robert T. Burton, for the years s. l. county, 
eighteen hundred and sixty-seven and eighteen hundred and 
sixty-eight, one thousand and seven doUars and thirty-four 
cents, ($1007.34.) 

Utah County, John B. Milner, for the year eighteen hun- utah county, 
dred and sixty-three, three hundred and fifteen dollars and 
sixty cents, ($316.60.) 

Utah County, George W. Bean, for the year eighteen 
hmidred and sixty-five, four hundred and ten dollars and ^"®' 
fifty cents, ($410.50.) 

Summit County, Charles E. Griffin, for the years eighteen g^j^^jj.. 
hundred and sixty-one and eighteen hundred and sixty-two, county, 
one hundred dollars and twenty-two cents, ($100.22.) 

Wasateh County, John Harvey, for eighteen hun-JJ^j^ 
dred and sixty-two, eighty-six dollars and twenty-seven cents, 
($86.27.) 

Piute County, F. Collins and John Beal for the years i»iute county, 
eighteen hundred and sixty-five and eighteen hundrea and 
sixty-six, three hundred and ten dollars and eighty-cents, 
($310.80.) 
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Morgan Ciounfcy, Jolin Boy den, for eighteen hundrpd and 
sixty-one, two, three and six, thi^e hundred and sixty-six 
dollars, and eighty-one cents, ($366.81.) 

Washington County, Rufus C. Allen^ for eighteen 
hundred and fifty-six, seven dollars and sixty-two cents, 
($7.62.) 



Biennial 
Scfisions. 



MEMORIAL. 

To the Honorable the Senate and House of Representatives of 
the United States in Congress Assenijbled: 

(jentlemen: — Your Memorialists, the (Governor and Legis- 
lative Assembly of the Territory of Utah, beg leave to call 
your attention to the fact that tne law of Congress requiring 
Territorial Legislatures to pass laws, preparatory to holding 
Biennial Sessions was passed March third, eighteen hundred 
and sixty-nine, after the close of our last Session. 

We therefore respectfully ask that an appropriation be 
made by Congress to defray the expenses oi the present 
Legislature. And your memorialists as in duty bound, will 
ever pray. 

GEORGE A. SMITH, 

President of the Council. 

. ORSON PRATT, 

Speaker of the House of Representatives. 

S. A. MANN, 

Acting Governor. 



MEMORIAL 



To Congress asking for further Congressional action per- 
taining to School Lands. 

[Approved February 14, 1870.] 

To the Honorable, the Senate and House of Repn?sentatives of 
the United States in Congress assembled: 

Grentlemen: — ^Your Memorialists, the Grovemor and Legis- 
lative Assembly of the Territory of Utah, respectfully repre- 
sent that whereas, in Section Fifteen of the Organic Act of 
Utah Territory, it is enacted: "That when the lands in said 
Territory shall be surveyed under the direction of the Govem- 
ment of the United States, preparatory to bringing the same 
into market, sections numbering sixteen and thirty-six in each 
township in said Territory, shall be and the same are hereby 
reserved for the purpose of being applied to schools in said 
Territory, and in the States and Territories hereafter to be 
erected out of th^ same. '' 
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On Sept. 27th, 1868, the Superintendent of Schools for 
this Territory wrote to Jos. S. Wilson, Commissioner Land 
OfBce at Washington, asking that gentleman to use his influ- 
ence to procure for Utah all the advanta^s accruing tlirough 
the liberal grants of Gfovemment. To this communication the 
Commissioner replied as follows: 

"Sir: — In reply to your letter of the 27th ult., I have the 
honor to state that sections sixteen and thirtv-six are reserved 
for schools in Utah Territory, but title thereto cannot be 
acquired until further legislation by Congress, making the 
'grant in place,' which is not usually done until the commu- 
nity passes from a Territorial condition to a State." ^ 

Your Memorialists, therefore, respectfully petition that 
such legislation may be had by your honorable body as will 
place this land in such position as to be made available for 
the object for which it was evidently intended by Congress; 
and your petitioners, as in duty bound, will ever pray. 

GEORGE A. SMITH, 

President of the Council. 

ORSON PRATT, 
Speaker of the House of Representatives. 

S. A. MANN, 

Acting Gtovernor. 



MEMORIAL 

To Congress^ Praying that the net proceeds of Internal 
Heventte be set aside for the erection of a Penitentiary. 

[Approved February 14, 1870.] 

To the Honorable the Senate and House of Representatives of 
the United States, in Congress Assembled: 

Your Memorialists, the Gfovemor and Legislative Assembler 
of the Temtorjr of Utah, respectfully represent that our Terri- 
torial Penitentiary is sadly out of repair, and in such a general 
state of dilapidation as to render it unsuitable as well as unsafe 
for the confinement of criminals, and in view of its having 
been designated by the Secretary of War as the place of con- 
finement for military prisoners in this Territory, as also the 
demand for an enlarged, more healthy, and secure prison, 
consequent upon our continually increasing population, as 
well as an increased influx of drifting immigration into our 
settlements; now that the "Great Highway," running thorough 
our Territory, is completed, we therefore most respectfullj 
prajr that the net proceeds of th0 Internal Revenue of this 
Territory be set aside for the ^lecttOij of a Penitentiary, in the 
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same manner as provided in ^^An Act setting aode proceeds 
form Internal Revenue for the erection of Penitentiaries in tlie 
Territories of Nebraka, Washington, Colorado, Idaho, Arizona, 
and Dacota,'* approved January twenty-two, eighteen hundred 
and eeventv. 

Your favorable consideration of this subject is respectfully 
desired, and your memorialists, as in duty bound, will ever 

pray. 

GEORGE. A. SMITH, 

Pkesident of the Council. 

ORSON PRATT, 
Speaker op i^he House of REPEESENTATrvES. 

S. A. MANN, 

Acting Governor. 



MEMORIAL 

To Congress for Animal Sessions of the Legislative Assem- 
bly of the Territory of Utah. 

[Approved February 15, 1870.] 

To the Honorable the Senate and House of Representatives of 
the United States in Congress Assembled: 

^Gentlemen: — Your Memorialists, the Governor and Leris- 
lative Assembly of the Territory of Utah, would respectfully 
ask your honorable body to provide by law for Annual Sessions 
of the Legislative Assembly of Utah Territory. Your memori- 
alists here adopt the langua^ of His Excellency S. A. Mann, 
Acting-Governor of the Territory in his Message to the Legis- 
lative Assembly of January eleventh, eighteen hundred and 
seventy. 

"I would recommend you to memorialize Congress for 
Annual Sessions of the Legislature, believing that the develop- 
ment and progress of the Territory in openmg new fields of 
industry will demand your fostering and continued care," and 
your M!emorialists, as m duty bound, will ever pray. 

GEORGE A, SMITH, 

PeesiiTent of the Council. 

ORSON PRATT, 
Speaker op the House of Representatives. 

S. A. MANN, f ' , { 

Acting Governor. I ^ • 
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